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DECISION 
Statement of the Case 


JAMES V. CONSTANTINE, Administrative Law Judge: This is an 
unfair labor practice case litigated pursuant to che provisions of 
Section 10(b) cf the National Labor Relations act, herein called the 
Act. 29 U.S.C. 160(b). lt was commenced by a consolidated complaint - 
issued on February 28, 1974, bv the General Counsel of the National 
Labor Relations Board, herein called the Board through the Regional 
Director of its Second Kegion (New York, N.Y.). That complaint is 
based on a charge filed on October 25, 1973, and one filed on 
December 27, 1973, py Carrier Air Conditioning Company, herein called 
Carrier. Said charges and the complaint name Sheet Metal Workers 
International Association, Local 28, AFL-CIO, herein called Local 28, 
as the Respondent. and the complaint names Three Boro Sheet Metal and 
Ventilacing Co., Luc., herein called Three Boro, as Party to the 
Contract. 


In substance said complaint as amended at the trial alleges 
that Respondent violated Section .8(b)(4)(i) and (i1)(B) and 8(e), 
and that such conduct affects commerce within the meaning of Section 2(6) 
and (7), of the Act. Respondent, also called Local 28 herein, has 
answered admitting some aliegations of the ccemplaint but denying that 
any unfair labor practices were committed. On November 18, 1974, Sheet 
Metal and Air Conditioning Contractors National Association, New fork 
Chapter, Inc., herein called the Association, was permitted to iatervene 
as an Interested Party. 


Pursuant to due notice this case came on to be heard, and was 
tried before me, at New York, New York, from March 10 to 14, both 
inclusive, and April 15, i975. All parties were represented at and 
participated at the trial, and had full opportunity to introduce 
witnesses, file briefs, and cffer oral argument. Briefs have been 
received from the General Counsel, Carrier, and Local 28. Respondent's 
motion to dismiss was denied. 


Upon the entire record in chis case, and from my observation 
of the demeanor of the witnesses, I make the following: 


Findings of Fact 
I. As to Jurisdiction 
Carrier, a division of Carrier Corporation, a Delaware 
corporation, is engaged in the United States in manufacturing, selling, 


and distributing air-condition equipment and related products. During 
1973, a representative period, Carrier sold and distributed products 
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valued in excess of $50,000, of which products valued in excess of 
$50,000 were shipped from its piaces of business ia interstate commerce 
directly to states other cnan the States in which it 1s located. IL 
find that Carrier is an cémployer witnin the meaning of Section 2(2), 

5 and is engaged in commerce within the meaning of Section 2(6) and (7) 9f 
the Act, and that it will effectuate the purposes or the Act Co assert 
jurisdiction over Respondent in this proceeding. 


Il. The Labor Organization Involved 


10 
Local 28 is a labor organization within the meaning of 
Section 2(5) of the Act. 
LIL. The Unfair Labor Practices 
is 


A. General Counsel's Case 


A. C. Contardi, Carrier's district manager for its machinery 

and systems division which covers metropolitan New York, testified 

20 substantially as follows. In such division Carrier ‘primarily operates 
in the construction and engineering phases" of refrigeration, heating, 
and “the entire line of air conditioning." When the owner of a building 
needs such equipment Carrier works with the owner's architect and the 
owner's mechanical engineer ‘in the design of tnis equipment.’ As a 

25 result Carrier's “equipment is part of the design, included in the 
specifications . . . so that when the job is bid by the owner through 
general contractors, we will get a fair chance to bid competitively." 


After a contractor bids on a job Carrier deals with the 

30 contractor "to sell them the equipment, which meets the specifications, 
which is part of the design."" A 37P unit is "a Moduline terminal 
device which controls the air, which varies the volume of the air which 
is discharged into the room." See General Counsel's Exhibit 2, 
Appendix A. Another type of Moduline unit is in General Counsel's 

35 Exhibit 2, Appendix B. 37P units have been manufactured by Carrier since 
1963. 


Carrier's 37A and 37P units are manufactured in Tyler, Texas, 

and prefabricated there. In 1906 and 1967 Carrier attempted to market 

40 the 37P unit in the New York City area. At that time Carrier showed 
such a unit to President Farrell and Mulhearn of Local 28. Said officials 
of Local 28 said that such unit "could not come into New York," but if 
"the so-called plennum section [thereof] should be made in [a] New York 
{[shop, a Local 28 affiliated shop] then the unit could come in." 

45 Thereafter Carrier did supply such units for some buildings in the 
New York area. Farrell told Carrier that the unit "could not be installed. 
the lower section would have to be made in New York in a Local 28 shop 
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. . the fuser plate .. . and the plennum section [should be] made 
locally." Apparently Farrell's request was not honored by Carrier. 


Later Carrier was 'broughr up on cnarges within" the 
Mechanical Contracters Association, to whicn it belonged, fur making 
5 the above part of the unit away trom New York. Farrell, who attended, 
complained that Carrier was ‘fabricating this stuff in a nonunion shop 
down in Texas," and stated "the unit as made would not come into 
New York.” In January, 1967, Carrier again met with Farrell. A ‘deal 
was consum ated" to iet Carrier proceed with two New York jobs it was 
10 supplying in return for Carrier's "proceeding to attempt to design a 
unit that would fulfill [Farrell's] requirements. 


A few months later Cacrier supplied the unit in the New York 
Police Office Building. Farrell objected to Carrier as to the design 
15 of the job because, among other things, "they were using the Modculine 
unit as designed in Tyler, Texas." Farrell also claimed that Carrier 
was not living up to the above "deal" which it made with Farrell. 
Ultimately they came to an agreement. See Ceneral Counsel's Exhibit 2, 
Appendix G. Said agreement in part provides that "Carrier . .. are 
20 presently developing a system of the terminal which would make possibie 
the manufacture of the plennum by the Local" i.e., Local 28. Asa 
result of said agreement Triangle Shect Metal Company, which has a 
collective-bargaining contract with Local 28, received an order from 
New York City to provide the plennums for the Pulice Office Building. 
25 ; 

Following October, 1967. when the foregoing agreement was 
entered into, Carrier made efforts to market the 37P units as redesigned 
ia New York City, but "just couldn't sell the unit ... . It was not 
economically feasible, it would not sell.’"' So in 1970 C arrier introduced 

30 its 37A unit. This unit was manufactured in Tyler, Texas. In August, 1970, 
Farrell requested Contardi of Carrier to abide by the agreement (General 
Counsel's Exhibit 2, Appendix G), so that the plennums on 37A units 
would be manufactued in New York City. Contardi replied that Carrier had 
been unsuccesstul in marketing the 37P unit, and that the 37A unit as 

35 manufactured by Carrier "had more appeal to the industry, because it's 
narrower.'' He also informed local 28 on this occasion that "we were not 
able to fulfill what we had talked about previously about making the 


plennum section in New York and we asked for consideration." Farrell 
took it “under advisement" but, until he died in 1972, Farrell "maintained 
40 his old position. He did not change." 


After Farrell passed away he was succeeded as president of 

Local 28 by Pasquinucci. Contardi soon met with Pasquinucci and 
informed the latter that Carrier "couldn't make the unit as proven by 

45 evidence. We hadn't sold the job in several years."’ Then Pasquinucci 
answered he would appoint a committee to study the problem and come up 
with a recommendation, but that "until we had sone kind of understanding" 
Carrier "could not bring the unit in. The unit as made was unacceptable 
in New York. 
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Pasquinucci did appoint such a committee and Contardi 
appeared before it in September. 1972. Contardi demonstrated Co them 
with an actual plennum section. He demonstrated to them that the way 
Local 28 wanted things done "they couid see why it [the plennum inade 
in New York] was leaking, they coulu see why we had the problems and 
that it was a bad deal."" He “showed them how and why it leaked" 
when the plennum was manufactured in the New York area. Later rhe 
Local 28 committee made a recommendation which was presented to its 


Executive Board and gave Contardi a copy thereot. (See General 
Counsel's Exhibit 2, Appendix 1). Said committee recommended ‘acceptance 
of Carrier Moduline variable system fa ry fabricated, leak tested. 


and calibrated." 


In late November, 1972, Contardi spoke to Pasquinuccl, 
asking the latter "what he was going to do, inasmuch as he didn't 
get it by the Executive Board." Pasquinucci "felt this unit shoula 
be admitted to New York" as fabricated in Tyler, Texas, notwithstanding 
that the Local 28 Executive Board disagreed with him. In early 1973 
Pasquinucci had one of the committeemen "make a presentation to the 
membership [of Local 28] at one of the union meetings in an effort to 
sell the membership on the idea" espoused by Carrier. But the 
membership turned down "the idea." 


In August, 1973, C arrier received an order for 37A units 
from its distributor, Carlton Stewart, for a job at the Van Ecten 
Drug Treatment Center. As the architect and the engineer on this job 
had decided "to put Moduline on the job."" Carrier's Baltimore office 
worked with said architect and engineer "for the design of the job.” 
Three Boro was the sheet metal contractor on said job. In October, 1973, 
Contardi complained to Dan Pasquinucci of tocal 28 that Dan "had refused 
to let them sketch tne 4ob,'' and that Dan “wili not permit tnis unit to 
come into New York." Dan replied, "That's so.'' Such sketching was to 
be performed by a union mechanic who was a member of Local 28. 
Consequently a charge under Section 8 of the Act was filed by Carrier 
against Local 28 


In November, 1973, Contardi and other representative of 
Carrier met with Dan Pasquinucci to "discuss the problem." Dan insisted 
that he "could not permit the unit to come in and suggested that {Carrier 
consider] sending into New York the cut cieces of the unit, deliver 
them to some shop in New York, which could take the cut pieces and put 
them together and make the units." Daun further stated that ultimately, 
after Local 28 men "got the experience, . . . the entire unit would be 
made in New York." Later Contardi informed Dan that Carrier "would not 
bring any units in for fabrication in New York." 


Then in January, 1974, Carrier shipped seven 37A units to 
the Van Etten Drug Treatment Center, and the remainder in February. 
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In February, 1974, Local 28 and Carrier arrived at an agreemeat 
that the Van Etten job should go ahead without interruption, that 
Carrier would by March 15 "prepare an outline of what had deen 
[agreed upon] in writing,” anc "it was understood we wouic not 
sign it until July lst." Carrier did prepare such outline. 


In May, 1974, Dan Pasquinucci discussed with Contardi a 
fob at Presbyterian dospital. Dan suggested he should reactivate 
the Local 28 committee, mentioned above, and that Contardi meet 
with it. Contardi met with that committee in late May and attempted 
to convince it that the plennum "was a minor portion of the work 
that they lost. The unit would . . . definitely increase the total 
volume of work for them," i.e., for Locai 28. Apparently no 
agreement was reached on such issue. 


On July 1, 1974, Stack defeated Pasquinucci in an election 
for the presidency of Local 28. Contardi net with Stack on July 19, 
Stack promised to review the situation with the Executive Board or 
Local 28 "and others" and would then “have an answer." A few days 
later Stack informed Contardi that local 28 was "going to insist 
that [Carrier] go aiong with the agreement as written, i.e., “Local 28's 
agreement with the association." 


On cross Conterdi explained in detail how a plennum, as well 
as the entire unit of which it is a part, fumctions. Among other 
things, Contardi stated that the unit “can never work separate of the 
plennum. .. in order to give the guarantee that we give with that 
unit, we assemble part of the plennun with part of a section of the 
unit, called rhe control assembly. He also mentioned that a "plennum 
[is] used in practically every air conditioning system, in one rasoion 
or another." 


Further, on cross, Contard! testified that members of Local 28 
did work on sowe plennums in the past made in New York by Employers 
having contracts with Local 28 but not on plennurs of the type known 
as 37A and 378. These latter types and the units of which they were 
a part have always been made by Carrier ir Tyler, Texas. Sut President 
Farrell of Local 28 claimed that such plennums should be made in 
New York. Farreil also brought charges axeinst Carrier before the 
Joint Adjustment Board that Carrier was ‘bringing in a unit that shouldn't 
be brought in here," and that this violated the contract between Local 28 
and an Association to which Carrier belonged. 


Then in November Farrell claimed Local 23 members should make 
the plennum on Carrier's 37P unit because the plennum was a “customary, 
traditional item made by the [Local] 28 men." ter Carrier and Local 28 
agreed that Carrier would attempt to design the unit to be made in two 
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pieces so that the plennum would be made in New York. Up to then it 
was Carrier's position that the unit was one piece and the plennun, 
as part of that one piece, was tobe made somewhere else than in 

New York. 


Further, on cross, Contardi testified that on the Police 
Office Building job Triangle Sheet Metal fabricated and provided the 
plennum using plans and specifications supplied by Carrier. Later 
Triangle claimed said plans and specifications were incorrect. This 
was settled by Carrier's paying Triangle $10,C00 in addition to the 
regular contract price to "nodify" the said plennums. But Carrier 


Such incorrect tolerances caused the units to be defective and to 

leak on the jobsite. So Carrier paid the $10,000 to Triangle to 

modify the buxes so we [Carrier] could “ulrill the guarantee.’ Finally, 
on cross, Contardi testified that, although by reason of Carrier's 
fabricating the unit some work would be lost by members of Local 28 

in the New York City area, there would be additional work, such as 
“additional duct work,'' for such members by reason of their installing 
the unit which "would more than offset the loss of the plennum." 


On redirect Contardi testified that the air conditioning 
units installed at the World Trade Center were sold by Carrier. 
Notwithstanding that the plennum for such units was manufactured in 
Tyler, Texas, members of Local 28 installed said units at the Center. 
Also, Carrier has sold similar air conditioning systems as well as 
other types of systems in the New York City area, and the units thereof, 
"literally hundreds of thousands," including their plennums, were 
manufactured in Tyler, Texas. Yet members of Local 28 installed those 
eystems in the New York City region "without question or problems with 
respect to who was to perform the work or fabrication of any aspect 
of that.” 


Raymond Skorupa, an architect, testified essentialiy as 
follows for the General Counsel. He was employed by Isadore and 
Zachary Rosenfeld as a project architect from 1972 to December, 1974. 
He produced the drawings and specifications on the Van Etten Hospital 
job. (See General Counsel's Exhibit 2, Appendix P and particularly 
pp. 15B-19 & 20). These cali tor the use of Carrier Moduline 37A 
units because they were recommended by the engineering rirm of Henkins 
and Anderson and thereafter the owner approved the installation of 
such units. 


On cross Skorupa testified "as far as I was concerned, it 
didn't matter where the unit [or the plennum tor Van Etten Hospital} 
was manufactured, any part of it...I didn't care where any of the 
pieces were manufactured, as long as they met the criteria in the 
specifications." 
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Nor did the specifications provide who was to fabricat: any of the 
components for the unit or where the unit or its three components were 
to be assembled. 


Another witness for the General Counsel was Lawrence Sturgis. 
An adequate synopsis of his testimony follows. He is president of 
Advanced Control Corporation, which manufactures items tor the heating, 
ventilating, and air-conditioning industry. From 1966 to 1973 he was 
executive director of the promotion fund of the sheet metal induscry. 
Said fund is interested in increasing work opportunities [tor members 
of Local 28. Prior to that he was a consulting mechanical engineer. 
Such an engineer designs a system which “has optimum operating advantage 
keeping down the costs" in heating, ventilating air-conditioning 
plumbing, and electrical work." 


As executive dizector of the foregoing promotion fund Sturgis 
co-oper?ted with a Local 28 committee which was studying variable 
volume air conditioning units, one of which was Carrier's Moduline unit. 
According to Sturgis, a sketcher in the sheet metal industry is ,one 
“who does the complete layout and background [or] the structura?, 
architectural, and to some extent the plumbing and piping. .- . WORK. 
in a given project, where it applies to theventilation industry." 
Sketchers are members of Local 28. 


In the fall of 1972 he asked President Dan Pasquinucci of 
Local 28 to appoint a committee to study the variable volume system, 
and Dan did so. Later Dan indicated to Sturgis that Dan had read said 


committee's report and looked upon it favorably. Said report is in 
evidence as General Counsel's Exhibit 2, Appendix I, and its stated 
purpose is "To Evaluate che Carrier Moduline Variable Volume Unit." Said 


committee recommended unanimously "acceptance of Carrier Moduline variable 
volume system, tactory fabricated, leak tested, and calibrated." 
Pasquinucci told Sturgis that he favored the committee report but had 

to obtain the approval of the Executive Board of Local <6. 


Later in the fall of 1972 Sturgis met with the Fxecutive 
Board of Local 28. He argued that "the variable volume system toe] 
brought into New York" because it would "increase the net amount of 
work that would be done by members of Local 28." Members of said 
Board then questioned Sturgis about the possible “loss of work 
opportunity by not manufacturing the plennum box that is attached to 
the unit." Admitting sucn loss Sturgis contended that if the plennum 
was not made in New York "the variable volume system would more than 
make up for that particular loss." But Sturgis later learned that the 
Board turned down his recommendation. 


In early 1973 the Joint Adjustment Board, a group consisting 
of labor and management, and Sturgis discussed the Carrier Moduline 
system. He urged said Board to "adopt a favorable policy towards" the 
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On cross Sturgis testified that, to his knowledge, Local 28 
"always" fabricated the plennum or the box in a unit. But he added 
that such plennums difrered from those in a 37A “Soth in the controls 
that are placed inside the unit and the function crac it serves." In 
his discussions with President Pasquinucci of Local 28 Sturgis agreed 
that a plennum was a box, but disagreed that ir was a routine box and 
insisted that "the variable volume system was far more sophisticated 
as a unit than the normal plennum above a iinear difiuser.'' However, 
it made no difference to Sturgis whether the components of the 
variable volume boxes were made in New York, Texas, ‘‘or any place 
else," or if the plennum was made in New York and the other parts 
elsewhere. 


Additionally, on cross, Sturgis testified that he appeared 
before the Joint Adjustment Board, a group composed of Employers and 
Local 28, to "modify or amend" his agreement, 1.e., "to try to have 
them waive the claims that the work was done historically" by Local 28. 
See G.C. Ex. 2, Appendix W-i. But on that occasion he contended 
before the Joint Board that "the variable volume unit {i.e., the whole 
unit, including the plennum box] is obviously a relatively new item 
in the industry. There is nothing historical or traditional about 
it... . LI didn't ask that something historically and traditionally 
made by 28 be not made" by Local 28. Finally, on cross, Sturgis 
asserted that prior to the introduction of the Carrier Moduline Unit 
Local 28 had not made a boy which was cut and fabricated in such a 
manner that a control and assembly, guch as that used on a Carrier 
unit, could be attached; but there are now about 10 shops in the 
New York City area which are producing comparable boxes. 


Howard Bretz, a member of Local 28 and a sheet metal 
draftsman for Triangle Sheet Metal, testified substantially as follows 
for the Generai Counsel. He is also a sketcher. A sketcher »orepares 
shop drawings on the drawing board. About 6 years ago President 
Farrell of Local 28 appointed him to its Research & Review Committee 
to made a study of variable volume systems. Such study, which was 
undertaken in 1972, was suggested by Larry Sturgis of the Industry 
Fund. Then said committee issued a unanimous report recommending 
“acceptance of Carrier Moduline variable volume system, factory 
fabricated, leak tested, and calibrated." See G.C. Ex. 2, Appendix I, 
p- l. 


Such report was then presented to Executive Board of Local 28 
on October 12, and again on November 21, 1972. On the latter date tne 
said Committee recommended that Local 28 accept Carrier's request that 
Local 28 waive a provision of said union's "standard form of unton 
agreement to fabricate the boxes, the plennums.” This recommencation 
would cause some loss of work to Local 28 members but would result in 
additional other work which would more than offset said loss of work. 
But the Executive Board made no decision respecting this proposal at 
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that time. Said Board met again on June 5, 1973, and further studied 
the problem, Ou this last occasion the Board rejected the Commit 
proposal. 


At a General Membership meeting after said Jume 5 rejection 
6 J ’ 


Bretz objected to acceptance of the Board's position, and recommended 
t 

"two pilot jobs to see if this iche Committee's proposal] was a 

workable solution.'' Sut the members at said meeting accepted the 


Board's recommendations and rejected those of the Committee. 


Another witness for the General Counsel, Joseph Reyes, 
declared under oath substantially as follows. He is president of 
Acme Climate Control Corporation, which is engaged as a contractor in 
heating, ventilating, and air-conditioning. Acme received a contract 
on October 1, 1973, from Ormar Construction Company to work on the 
Van Etten Drug Treatment Center. See G.C. Ex. 2, Appendix R. 
Subsequently, on December 6, 1973, Acme mad. a contract with Three 
Boro Company, the "Party to the contract” in the instant case (See 
G.C. Ex. 2, Appendix T), but this contract was preceded by an 
understanding dated October 8, 1973. See T-1 of said Appendix T. 


Sometime in October, 1973, Acme commenced performing work 
at the foregoing jobsite. Originally the sketches pertaining to 
Acme's work required the installation of Carrier's Moduline Units. 

One day, following a conversation with Ted Johansmeyer, a sketcher on 
the job employed by Three Boro, and who was a member of Local 28, 
Reyes observed that the Carrier Moduline Units had been erased from 
the tracing or sketch. Johansmeyer told Reyes that the former had 
made said erasures. Reyes assumed that Johansmeyer had prepared the 
sketch originally with the Moduline Units drawn in. 

On February 15, 1974, Reyes wrote to Three Boro that “all of 
the Carrier Moduline units are ready for delivery . . . to the [Van 
Etten Drug Treatment Center} job." See G.C. Ex. 16. On February ai, 
1974, Three Boro replied by letter to Acme that Carrier's Moduline 


Units contained plennums "which is not in our proposal. . . ot 
October 8, 1973," and that said proposal "is in conformance with our 
signed contract agreement with" Local 28. See G.C. Ex. 17. Then on 


February 25, 1974, Acme wrote to Three Boro, "tt is our understanding 
that all differences have been resolved between Local 28 and Carrier 
Corporation insofar as the installation of Carrier Moduline units for 
{the Van Etten Drug Treatment] job... . Based on this agreement you 


have agreed to proceed with the installation of these {Carrier] units.” 


See G.C. Ex. 18. 
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Acme's purchase order for such Carrier units 1s set out 
in G.C. Ex. 2, Appendix 5. Said order involves, according to Reyes, 
complete units "with the plennum box attached." At no time did Acme 
make arrangements or agree to have any component part, such as che 
plennum, of the Carrier Moduline Units to be tabricatea "somewhere 
else” than Carrier, such as by Three Boro. 


Daniel Fragnito, another witness for the General Counsel, 
gave testimony substantially as follows. He is Carrier's engineering 
section manager for the Moduline uaits manutactured in Tyler, Cexas. 
The first 37P Moduline unit was installed in 1961 in a high school 
in Beaumont, Texas. In 19795 he visited Essex Sheet Metal Compaay's 
shop in the New York City area "to iook at a plennum" in connection 
with a job invlolving Staten isiand Community College in New fork 
City. Essex, which recugnizes Local 28 and has 2 contract with a 
made a plennum for Carrier's Moduline unit. what he saw "“dida't have 
a chance in the world of working" because Lt could not satisfactorily 
be "mated" with Carrier's Moduline unit, and he explained this to 
Essex. 


Fragnito in 1969 provided a special design of the Carrier 
Moduline 37P unit tor the New York Police Headquarters job. Triangle 
Sheet Metal Company called on him at Carrier's Syracuse, New York, 
laboratory, in December, 1970, to "check our the installaticn procedure 
of the unit" in a "mock-up installation" of the unit. Such "mock-up" 
presented ‘some problems at the time of installation" which demonstrated 
"it was very difficult to insure... a proper... air seal." 
Further, he testified that on the Meduline 37A unit "4t is much more 
difficult to put on [the plennum section] separately,” i.e., it is 
"4t is better for (Carrier] to produce the whole ching [in Tyler,7Texas] 
than to have some of it produced by [Carrier] and some of it [the 
plennum] by someone else." 


Continuing, Fragnilto explained why it was almost necessary, 
and certainly better, for Carrier to make the piennum in Tyler, Texas, 
rather than have outsiders in New York fabricate it. In this conneccton 
he mentioned that those in Tyler, ‘texas, including "supervisory and 
management people," fahricating such units receive special training co 
qualify them to manufacture such units, and that the plant there Ls 
specifically designed to manutacture units with the plennur included 
in the units. In fact, according to him, "it would be extremely 
difficult" to "mate the plennum boxes to the controls" if the plennums 
are manufactured “outside of Carrier's Tyler. Texas, plant.” 


Finally, on direct, Fragnito testified that patents cover 
Carrier's Moduline Units 37A and 37P, and that the plennum cannot be 
produced in the "Local 28 shops" without obtaining permission from 
Carrier asthe holder of such patents. The Staten Island job, the 
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New York Police Headquarters job, and perhaps “one or two other minor 
jobs" had their plennums made by a manufacturer in the vicinity of 
New York City under a license from Carrier as the patent hoider. 
Except for those jobs mentioned in the preceding sentence no otner 
manufacturer than Carrier had made Mcduline Units 37A or 3/P. 


5 
On Cross, Fragnito testified that Carrier receivec complaints 
that the Moduline Units installed on the New York Police Buiiding joo 
and the Staten Island job were not functioning properly. Oo, oO 
cross, he testified that the special training and equipment connectes 
LO with Carrier's Tyler, Texas, plant could be effected elsewhers as 
long as they were within the manufacturing Blans cf Cartier . «'« aad 
as long as [Non-Carrier manufacturers| had the backup intormation 
and the backup personnel." 
15 Further, on cross, Fragnito stated that on the “ew York 


Police Headquarters job all the parts of the unit but tne plennums were 

manufactured by Carrier in Tyler, jexas, that the plennums were ftabr 

by Triangle in the New York City area, and that Triangle as embled a 

of said parts at the jobsite to produce complete units. He gave the 
20 Same answer with respect to the Staten Island job on which fssex installed 
the Moduline units, i.e., Essex fabricated the plennums ana assembled 
the entire unit on the job, although Carrier made parts other than the 
plennums. But, according to Fragnito, Triangle fabricated said plennums 
differently from the way Carrier did, so that complaints about leaks 
were received by Carrier. Sucn complaints were submitted to Carrier 
because it guaranteed the entire unit. 


te 
uw 


At this point in the trial the parties stipulated that 
Carrier Moduline units 37A and 37P are sold throughout the United states 
50 and that such units, including the plennum portion are instalice as 
fabricated in Carrier's Tyler, fexas, factory by members ot Locals ot 
Sheet Metal Workers International Association without objection except 
in that urea within tne jurisdiction of Local 28. Examples of such 
installations are shown in G.C. Ex. 8 with deletions therein for 
35 installations in New York City. 


It was further stipulated that on or about March 3, 1975, 
members of Local 28 employed by General Sheet Metal, Inc., began 
installation of Carrier 37af Moduline units at Babies Hospital addition, 

40 pursuant to an agreenent (See G.C. Ex. 2, Appendix y) between General 
Sheet and H. Cohan Contracting Corp.; that the Joint Adjustment board 
on or about March 5, 1975, discussed charges (See G.C. Ex. 2, Appendix aa) 
brought ‘against General Sheet; that no final action was taken on the 
resolution (See G.C. Ex. 2, Appendix bb) of Local 28 at said meeting 

45 or on any other disposition of said charges. 


Then the General Counsel rested. 
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B. Respondent's Defense 

Dan Pasquinucci was Respondent's first witness. His 
testimeny may be condensed as tollows. He is now an organizer tor 
Sheet Metal Workers International Associution. Previous to that he 
was a business agent and then president of Local 28. He served as 
euch president from April, 1972, until June 20, 1974. In September, 
1972, he discussed Carrier’ “oduline units with Larry Sturgis, the 
executive director of ‘th ustry fund." Sturgis said he was 


interested in promoting sucn units in New York City as he felt "it 
meant an additional amount of work for the membership of Local 2&. 
Dan replied he was interested if it meant more work to the "shop 
men" of Local 28, "but it meant a modification of our collective- 
bargaining agreement" because "we had members of Local Union 258 
fabricating a simiiar box" for the last 15 years. So Dan said chat 
the Local 28 Executive Board would have to approve the Carrier 
Moduline unit because of the said provision in said union's bargaining 
contract. Dan promised to submit the question to the Research 


and Review Committee of Local 28 for further consideration. 


Later Dan submitted the issue to the aforesaid committee 
of Local 28. Said committee submitted a report to him recommending 
“acceptance of Carrier Moduline variable volume system." See G.C. 
Ex. 2, Appendix i. He concurred in the committee's views, and 
presented such report cto the Executive Board of Local 28, informing 
said Board he went along with the Committee's recommendation. He 
told the Board that “it would bring extra work into Local Union 28 
- » « [although] it was in violation of our [ccllective-bargaining} 
agreement." But the Board disapproved the Committee's recommeadation 
that Carrler, and not Employers having contracts with Local 28, 
fabricate the plennums. See G.C. Ex. 5 and 6. 


Shortly after December 6, 1972, Dan informed Sturgis of the 
Board's rejecting the Committee's recommendation of Carrier's fabricating 
the plennum on Moduline units. Then Sturgis appeared betore the Board 
in February, 1973, but after discussing the problem with him the Joard 
concluded Lt would adhere ro its position but suggested that Sturgis 
present the problem to the Joint Adjustment Board. 


Sturgis did appear before said Joint Board and suggested a 
“edlot project .. . to see if... it would bring more work into 
the Local.” Local 28 representatives present promised to rerer the 
question of a pilot project to their Executive Board. Such qiestion 
was given to the said Executive Board about April, 1973. However, 
such Executive Foard later rejected said proposal of Sturgis. See G.C. 
Ex. 6. Thereafter Dan communicated to Sturgis the fact that such 
proposal was rejected by the Executive Board. 
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In October, 1973, Contardi called Dan Pasquinucci to 
tell Dan that thesketcher on the Van Etten job nad refused to 
sketch the job. Dan replied "I was just going tolive under my 
contract" but added that he “wasn't going to stop any jobs." 
Later, Dan met with Cortardi in December, 1973, to attempt to 
resolve their differences. But nothing was accomplished. Then 
Dan held ancther meeting with Contardi in February, 1974, "to see 
if we couldn't resolve the Van Etten job.'' It was agreed, among 
other things, that "Carrier Corporation would withdraw from selling 
the Moduline unit until we had resolved our difterences."' On 
Mar 4 12 Contardi gave Local 28 a written proposal embodying 
a solution of their differences. See G.C. Ex. 2, Appendix U. 

Dan prouwlsed to submit this proposal to the Executive Board 
of Local 28 after July 1. 


In May, 1974, Dan told Contardi that Dan had been 
notified that some Carrier salesmen were promoting the Moduline 
unit on certain jobs in New York City, and added that he, Dan, 
felt that this was in violation of their oral agreement made 
in February, 1974. Contardi agreed to look into this. 


Fred Zwerling, president of Triangle Sheet Neral 
Corporatior ics subsidiary, Moduline Metal Corporation, 
testified : antially as follows as a witness for Local 28. 
Triangle pe..ormed, among other things, the air-conditioning work 
on the New York City Police Headquarters Building. Yhis included 
installing the Moduline unit 37P for such headquarrers. At the 
time Triangle bid on said job "there was an understanding between 
Carrier, the City, the design engineer, and Local 28 that the 
plennum portion of the unit would be fabricated by Local 28 in 
New York City." So Triangle purchased the Moduline section 
of the unic from Carrier, and Triangle “manufactured the plennum 
to f1€ that unit.” 


Yhnen Triangle fabricated said plennums in its plant 
at College Point, Queens, by employees belonging to Local 28. 
Triangle had made plennums "similar or compatible to this... 
many times" prior to this. "It was very simple sheet metal work." 
Then Triangle assembled at the jobsite the portion of the unit 
which Carrier furnished to the portion furnished by Triangle, 
using members of Local 28 for such purpose. Such assembling was 
"no more difficult or more complicated than many other jobs 
(Triangle] had done." Triangle started the Police job in 1970 
and completed it in 1974. No unusual problems ‘with the operation 
or installation of these units were encountered. 
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Prior to installing the units Triangle ran some tests on them 
and discovered some leakage of air from the plennum coduline combination 
which Zwerling claimed resulted from Carrier's improper facbrication. 

So Trial called "this defect" to the attention of Carrier. See R. Ex. 4. 
Carrier advised Triangle how to correct this. See R. Ex. 5 and 6. 
However, this involved “additional expense and cost to Triangle." This 
cost was submitted to Carrier (See R. Ex. 7) and the latter made a 
“settlement'"' thereof. See R. Ex. 8. After the units were installed tiey 
were tested "with respect to their air "distribution in the unit and 
these disclosed that "the building was working satisfactorily, and 
accepted by the owner for occupancy.’ Carrier guaranteed the operation 
of that portion of the Moduline unit which it furnished. 


On cross Zwerling testified that, prior to the Police Building 
job, Triangle never manufactured plennums for Carrier's Moduline units, 
and that "the only time that Triangle has ever fabricated plennums in 
relation to Carrier's Moduline unit was the Police Headquarter job." 

He also asserted on cross that his company has never installed any 
Carrier 37A model units at any place. 


John J. Flannery, for 17 years president of J.J. Flannery, 
Incorporated, a sheet metal contractor, was a witness for Respondent. 
His testimony may be summarized as follows. Prior to this he was a 
sheet metal estimator of Howard Platter Co. for 5 years. This latter 
position required him to prepare bids on heaters, ventilators, air 
conditioning, and kitchen exhuasts. J.J. Flannery, Inc., subcontracts 
work for mechanical contractors in the field of sheet metal work, outlets 
sound traps, and the work "necessary to take care of the air side in 
a high pressure or low-pressure air-conditioning job." 


About 5 years ago J.J. Flannery, Inc., first "performed any 
work with regard to the Carrier moduline units" when it made 1300 o¢ 
1400 boxes for the Bache & Co. job in New York City but did not install 
them. Actually the boxes were fabricated for Alvord & Swift, the 
mechanical contractors on the Bache job. These boxes were "the plennum 
section from the top" on 37P units. Employees who were members of 
Local 28 drew the sketches and fabricated said boxes. In the past 
J.J. Flannery, Inc., has fabricated "similar' or ''comparable" boxes 
"to this plennun."” 


J.J. Flannery, Inc., also, about 2 or 3 years ago, made about 
20 or 40 Carrier 37P plennums for Alvord & Swift as part of the duct 
system at the Presbyterian Hospital's harvest [Harkness?] Pavilion. 
On this job Flannery, Inc. assembled at its snop the said plennums 
Carrier units which Flannery purchased witnout the plenumms, and 
then installed the entire units with the plennums included therein 
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at the jobsite. The plennums for these units on this job were fabricated 
and assembled and then the unit was installed at the jobsite by members 
of Local 28 employed by Flannery, Inc. Since said unit "was a new item 
and they [Carrier] were concernea about it [Carrier] checked it out and 
said it was fine." 


Flannery, Inc. received no complaints from Carrier as to the 
plennums on the Hospitai job or from anyone as to the Bache job or the 
Hospital job. 


About a year and a half ago Flannery, Inc., received an order 
from Alvord & Swift to perform more of the same kind of plennum work at 
said Hospital's Vanderbilt Clinic. "It was all part of the same compiex 
at Presbyterian Hospital.'' This involved the same unit, i.e., Moduline 
37P of Carrier, and "essentially the same'"' plennum fabricated for the 
Harvest Pavilion. Said plennum was assembled as part of the unit, the 
remainder, i.e., all but the plennum, having been supplied by Carrier. 
Said units were assembled by members of Local 28 in Flannery's shop and 
then installed on the jobsite by members of Local 28. Said Vanderbilt 
job was tested and said test disclosed that ''minor corrections as to the 
air quantity" had to be made. After said corrections were completed 
“the system was ultimately approved." 


The foregoing jobs were the only ones on which Flannery, Inc., 
worked which involved Carrier's Moduline Units. 


On cross Flannery was unable to say whether the foregoing 
Bache job involved Carrier units, and “it could have been some other 
unit." Further, on cross, he averred that Flannery, Inc., never made 
a box or a plennum for a Carrier 37A unit. Finally, on cross, Flannery 
stated that he wasn't sure how many units his company installed on the 
Harvest [Harkness?] Pavilion job. 


Thomas Berrill, president of a sheet metal contractor, Lambert 
Sheet Metal Corp., testified for Respondent. He has been a dues paying 
member of Local 28 since 1941. An abstract of his testimony follows. 
He is not familiar with the Carrier Moduline Unit. Lambert Corp did 
a job at Columbia Presbyterian Hospital installing Buensod's ‘variable 
volume system specified in that contract." lternates to Carrier's 
Moduline Units are those of Arastack and also of Buensod. The contract 
included a "reference to a Carrier Moduline unit or an alternate." 
Lambert "bid the alternate," which was Buensod's. 


A variable volume system "is a system where you get through 
a thermostat a variable amount of air, or more air or less air as the 
occasion requires . . . it is done by a thermostat that controls che 
volume regulator." Carrier's Moduline Units, Buensod's versa-trol 
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system, and Aeronca's versa-trol system all perform that function. 


On a versa-trol svstem the plennum is attached to a "line diffuser, or 
a regular diffuser, and it is controlled automatically throughout the 
thermostat by air. 


In Berrill's opinion the system of the Buensod is similar to 
Carrier's, in that Buensod's has a plennum, "To [him] it looks very 
similar," although he had no experience in or knowledge in installing 
a Carrier unit. In his opinion "the plennum of the Carrier system 
{is] similar to the plennum in the Buensod system"; and although he 
described one difference, he was unable to state what otner differences 
existed between the two systems. Members of Local 28 have fabricated 
Lambert's plennum boxes, as Lambert has a collective-bargaining contract 
with said union. 


Lambert also has shipped variable volume units with plennum 
boxes to other jobs but did not install them. On these occasions the 
contractor on the job installed such units. However, such units lacked 
diffusers, as “we don't make diffusers." But he did not know where 
such contractors obtained such diffusers for the variable volume units. 


On Cross Berrill stated that Lambert never fabricated a 
plennum which "had anything to do with the Carrier 37A or 37P Unit. | 
Also on cross he asserted that Lambert is the exclusive manufacturer 
in New York City of Buensod's plennums. Finally, on cross, Berrill 
testified that the specifications in the contract on the Columbia 
Hospital job “called for the Carrier Moduline Unit or an alternative.' 
However, he did not know how an alternate to Carrier's unit was selected 
as the mechanical contractor, for whom Lambert was the sheet metal work 
subcontractor, made that decision. 


Another witness for Respondent was Jack Mckeogh, manager of 
Essex Metal Works. A summary of his testimony is set forth here. Essex 
performs sheet metal work, air-conditioning, and sheet metal fabrication 
installation. In 1970 Essex "performea work in regard to the 37P unit 
of Carrier. It did so as a subcontractor to CDE Mechanical Contracting 
Company on the Staten Island Community College in New York. Essex 
furnished and installed plennums on this job. The "furnishing aspect 
consisted of" fabricating a sheet metal plennum,’ installing it on the 
module in the shop, and then delivering the module to the jobsite. The 
module was shipped to the Essex shop by CDE, which bought the same from 
someone whose name is not in the record. 


While the module was in the Essex shop Essex drew sketches "of 
the application of the plennum to module." See R. Ex. 10 for such a 
sketch or drawing. Then the plennum was fabricated in the Essex shop 
by its employees. Said employees were members of Local 28. After Chis 
the plennums were assembled on the module in the shop. A Carrier 
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representative came to the snop "to approve the type cf fabrication 
[Essex was performing] on the unit.” After this Local 28 field men 
installed the units at the jobsite. The CDE tested and approved the 
installed units. Sut Essex did not give a warranty or guarantee ‘involving 
the installation." However, it never received any complaints as to the 

5 operation or functioning of said installed units. 


On cross Mckeogh asserted that the Staten [sland job was the 
only occasion on whicn Essex "performed any work in relation to the 
Carrier Moduline units." 

10 

Edward Stack, president of Local 28 since July, 1974, was 
another witness for Respondent. An adequate condensation of his 
testimony follows. He was a business agent for Local 28 for slizhtly 
more than 7 years prior to becoming its president. [5 July, 1974, 

15 Contardi of Carrier requested Stack "to implement the agreement between 
Local 28 and Carrier . .. regarding the . . . rise of the Moduline Unit 
in the City of New York,'' said agreement having been mailed about March 12 
to President Fasquinucci of Local 28. Stack promised “to review it.’ 
When Contardi telephoned Stack a few days later Stack informed him that 

20 Local 28 "remained consistent with its agreement." Said agreement was 
between Local 28 and the Sheet Metal Contractors Association as well as 
some independent sheet metal companies. 


At this point Respondent rested. 
25 


C. General Counsel's Rebuttal 


Augustus Contardi's testimony as a rebuttal witness is briefly 
set forth here. He visited the completed Bache & Co. job at Pearl and 
30 Gold Streets in Manhattan, New York City, already mentioned above by 
other witnesses, on March 14, 1975. Carrier did not sell and Moduline 
37A or 37P units for said Bache & Co. job. Further there are no variable 


volume units on said job, regardless of whether Carrier or anyone else 
manufactured them. 


35 
At this point both parties rested except for the right to 
introduce further evidence on an incident which occurred at a job 
during the trial. The case was continued for this Limited purpose to 
April 15, 1975. 
40 


D. The Resumed Hearing on 
April 15, 1975. 


At the hearing on April 15, 1975, the parties entered into the 
45 following written stipulation. See G.C. Ex. 20. Immediately after the 


meeting of the Joint Adjustment Board on March 7, 1975 Morris Lipka, 
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president of General Sheet Metal Works, Inc., instructed members or 
Local 28 to cease, and they did cease, installing Carrier Moduline units 
on the Babies Hospical Addition job. On or about March 17, 1975, Lipka 
met with President Stack of Local 23, and advised Stack that General 
Sheet would pay $2153.60 to the Local 28 Sick Dues Relief Fund as set 

5 out in said Local's proposed resolution as found in G.C. Ex. 2, 
Appendix B8. (Said proposed resolution accused General Sheet of 
“permitting work covered by our Agreement - fabrication of piennums - 
involving the Carrier Dual Moduline unit for installation at the Presbyterian 
Medical Center, Babies Hospital . . . to be performed by persons who are 

10 not within the bargaining unit covered by our Agreement .. . Resolved 
that General Sheet . . . make payment of the sum of $2153.60 to the 
Local 28 Sick Dues Relief Fund, representing the Loss of hours caused 
by General's said violation . . . 160 hours at che rate of $13.46 perz 
hour ."') ; 


Said stipulation further provides that Stack told Lipka that 
said charges would be settled; that General Sheet paid said $2153.60 
about March 20 and resumed installation of said units; and that about 
March 21 Stack wrote to General Sheet a letter confirming the terms of 

20 the above settlement. Said letter is attached to the stipulation. 


In addition, Augustus Contardi testified substantially as 

follows for Carrier, the Charging Party herein. About March 14, i975, 
Ed Simek of Colonial Mechanical, accompanied by Morris Lipka of General 

25 Sheet, met with Contardi to discuss the tact that General Sheet had 
stopped working cn the Babies Hospital job. Lipka stated he had stopped 
the men working on said job because General Sheet had been brought up 
on charges and was subject to a fine. Simek stated he "could not 
tolerate the pressure.'"' Consequently, Contardi stated to Lipa’ to 

30 Settle the charges with Local 28 and Carrier would reimburse General 
Sheet for tiie amount assessed by Local 28 on sucn charges. Carrier did 
later so reimburse General Sheet. See Charging Party's Ex.1 and 2 for 
General Sheet's request for such reimbursement. 


35 IV. Concluding Findings and 
Discussion 


Ii arriving at the findings set forth below 1 have observed 
the following applicable principles ct law. (a). The burden of proof 
40 is upon the General Counsel to establish nis case, and this oblization 
remains wit: nim during the entire trial. A corrollary is that no 
burden is iaposed upon Respondent to disprove any of the allegations 
pleaded in <he complaint. (b) Failure of the Respondent to establish 
any one or iore of its defenses does not amount to affirmative evidence 
45 aiding the veneral Counsel in proving his case. (c) As hereafter 
recited I iave not credited Respondent's evidence on some aspects of 
the case. jut this does not contribute to the General Counsel's burden 
of proving iis case. N.L.R.B. v. Berggren 406 F. 2d 239, 246(C.A. 9); 
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Ki-~Del Tool, 199 NLRB 969,973. "The mere disbelief of testimony 


establishes nothing.” N.L.R.B. y. Joseph Antell, Inc., 358 F. 2d, 380, 
883 (C.A. 1). — 


A. The Collective Bargaining 
Agreements between Locai 24 and 


Three Boro and Sheet Metal 


Air Conditioning Contractors 
Association 


I find that Three Boro and the Association each has a 
collective-bargaining agreement with Local 28 which contains a no 
Subcontracting clause which contravenes Section 8(e) of the Act. 
This is because I find not only that said clause (See G.C. Ex. 2. 
Appendix E, ¢.40) on its face contravenes Section 8(e) of the Act, but 
also because Pasquinucci as president of Local 28 to!d Contardi of 
Carrier that Carrier could not bring its Moduline Unit into the New York 
City area until they had some kind of understanding. 


Even after a committee of Local 28 unanimously recommenicd 
thac Carrier's Moduline Unit be accepted in the New York area because 
such units would create more work for members of Local 28, such 
recommendation was turned down by both by the Executive Board and the 
membership of Lecal 28. As Pasquinnucci creditably testified on this 
phase oj the case, the Executive Board of Local 28 was not willing to 
modify the collective-bargaining agreements of Local 28 in relation to 
the fabrication of plennunms. 


In this connection I find, crediting Contardi, that President 
Farrell of Local 28 stated that Carrier's units manufactured in Tyler, 
Texas, “could not come into New York" unless the plennum section thereof 
was manufactured in New York in a shop which had a coliective-nhargaining 
agreement with Local 28. And I also find that Carrier was also "brought 
up on charges within" the Mechanical Contractors Association, to which 
it belonged. Later still Farreil objected to Carrier's Moduline Unit 
being installed on the New York Police ©ffice Building job because 
the plennum for such unlt was being fabricated in Tyler, Texas, 


Also, Dan Pasquinucci, as president of Local 28, admitted co 
Contardi that, on the Van Etten Drug Treatment Center job Dan had refused 
to let members of Local 28 "sketch the job" and "would not permit this 
unit {i.e., Carrier's Moduline Unit] to come into New York." Yet the 
owner of said building had decided to install Carrier's Moduline Unit at 
said Treatment Center and his architect had so provided in the specifications 
submitted to contractors who bid on it. Three Boro was the air-conditioning 
Subcontractor on said job, but its sketcher, Johansmeyer, a member of 
Local 28, erased from the blueprints the use of Carrier moduline units. 
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When Contardi complained of this to Pasquinucci the latter stated that 
he would not permit this unit to come into New York. I find no right 
of control by Three Soro over the type of unit or its composition to be 
used on this Van Etten job. 


Another instance of a violation of Section 8(e) of the Act is 
the Babies Addition to the Columbia Presbyterian Hospital. Here again 
Ll find no cignt of control in the Subcontractor, Gereral Sheet Metal, Inc., 
go that Local 28, with whom it had a contract as a mewer of the Association, 
had no lawful right to insist that General fabricate the plennums, especiaily 
since the building owner's specifications called for an installation of 
Carrier's Moduline Units. And I further find, as contended by the General 
Counsel, that such specifications “contemplated that the work of fabricating 
such plennums would not be done by sheet metal contractors." 


Also, I find that the charges filed by Local 28 against General 
with the Joint Adjustment Board cannot be upheld by Section 8(e) of the 
Act, since the provisions in the collective-bargaining contract between 
Local 28 and the Association forbidding subcontracts allowing plennums to 
be fabricated outside of New York are not lawful. Cf. Connell Construction 
v. Plumbers and Steamfitters Local Union No. 100, decided 6/2/75 


Co... tac. 
Proadineotitalt MERE thcteltenic 
by the U.S. Supreme Court, 42 .5S. LawWeek at 4660,4661; 89 LREM 2491. 


In said Connell case, the Supreme Court at p.4650 held. ‘We conclude 
that Section 8(e) does not allow this type of agreement." 


In this connection I find that said clauses in the contracts 


of Local 28 were not co preserve work for its members but their tactical 


object was to obtain benefits, i.e., fabricating plennums, for members of 
Local 28 which were being enjoyed by Carrier's employees in Tyler, Texas. 
See National WoodWork Manufacturers Assn. v. N.L.R.B., 386 U.S. 612,644,645. 


Moreover, I find that the Carrier Moduiine Unit is a new and 
different product and that fabrication and installation of these special 
units is not work traditionally and historically perfomned by on site 
sheet metal workers belonging to Local 28. And ft further find that Local 28, 
by applying the aforesaid work preservation clause, "was trying to adquire 
work performed by employees" of Carrier in Tyler, Texas. 

See AGC of California, inc. v. N.L.R.B., 85 LRRM 3542,3545(C.A.9). And 1 
find that Locai 28 used coercion to attain said objective, said coercion 
being not only the refusal of its members to install said units but also 
the filing of charges by Local 26 against Employers signatory to contracts 
with it. One of such charges resulted in one Employer's, General Sheet, 
paying $2153.60 co the Local 28 Sick Dues Relief Fund. 


As the Ninth Circuit Court of Appeals pointed out in the above 
AGC case, "Trevitably, no subcontractor who is bound by a provision of 
the type involved here will install prefabricated [products] unless he has 
an agreement that he wiil be reimbursed for assessments and other sanctions 
levied against him. This practice will influence the business decisions of 
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hospital builders.” 88 LRRM at 3546. This language is equally applicable 
to the hospital builders in the instant case, and I so find. And I 
further find that the construction industry proviso to Section 8(e) of 

the Act is not applicable because "the disputed work,’ i.e., the plennums, 
“was done off the jobsite at the plant of [Carrier] in another State." 

See 88 LRRM at 3346. In my opinion, I consider distinguishable and, 
therefore, not requiring a contrary conclusion, the recent case of 

United Brotherhood of Carpenters, Locai 112,AFL-C10, 217 NLRB No. 129. 


Crediting the General Counsel's evidence, and not crediting 
Respondent's evidence to the extent it is not consonant with the 
General Counsel's, [{ find that pursuant to an agreement between Local 28 
and Carrier applicable to the Police Office Building iob, the work of 
fabricating plennums for Carrier's Moduline units for saia job was given 
to- Triangle, which employed members of Local 28. But Triangle did not 
prepare said plennums properly, so that Carrier, having guaranteed the 
entire unit, suffered about $10,000 in additional costs to render tne 
units properly workable. As noted above IL have found the pertinent 
clause in the Local 28 collective-bargaining contract violative of 
Section 8(e) of the Act. However, assuming such clause not unlawful as 
worded, I find that under the circumstances, i.e., the inability of 
Triangle and other subcontractors such as Essex Meta] Works, to fabricate 
a workable plennum demonstrates that Carrier was unable to obtain any 
orders for Moduline Units if plennums therefore were to be fabricated 
separately by others than Carrier. Indeed a Local 28 Committee so found 
in a report it submitted to said Union. See G.C. Ex. 2, Appendix I. And 
the testimony of Larry Sturgis, which I credit, concurs in said Committee's 
report. 


Further, I find that the Local 28 Executive Board on May 30 and 
June 5, 1973 (See G.C. Ex.6) voted that “no allowance in (collective-bargaining 
agreements] be made to allow the dual Moduline Mixing box in the New York 
City area." This also depicts coercion on the part of Local 28, assuming 
that coercion must be shown to demonstrate thac the subcontract clause is 
invalid under Section &({e) of the Act. Of course this occurred more than 
6 months before the lates charge against Local 28 was filed, so that 1c 
cannot be found to constitutes unfair labor practice. But it demonstrates 
that Local 28 was doing more than merely preserving work, as it shows that 
it was compelling Carrier, a Tyler, Texas, manufacturer, to produce its 
Moduline Units without a plennum. 


It is also of some, but not conclusive, significance that the 
entire Moduline Unit, including its plennum, is not only manufactured in 
Tyler, Texas, but also that several patents cover the separate parts which 
compose the unit. it would seem that Carrier's right to fabricate the 
entire unit is assured by said patents, and that the efforts of Local 28 
to cause Carrier to surrender such patent protection to others with whom 
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Local 28 has a collective-bargaining agreement is not a right conferred 
upon Local 28 by the National Labor Rclations Act. Cf. the Supreme Court's 
decision in ti.e Conneil Construction Company case, supra where it was 

held that the said labor relations Act does not authorize unions to violate 
the federal antitrust laws. See 43 U.S. Law Week at pp. 4660-4661. 


Further, I find that, on the evidence which I credit, some of 
which is set out in the Local 28 Committee's report, Local 28 members 
will not lose any work if Carrier continues to manufacture the plennums 
for its Moduline Units. And the record fails to disclose that Local 28 

10 members have traditionally or historically fabricated these Carricr 
Plennums over an extended period of time in the past. ‘The two times when 
Local 28 members produced Carrier's plennum not only fail to rise to the 
Stature of tradition or history but also arose only because Carrier 
consented thereto as an effort to settle the dispute with Local 28. 


15 
B. The Section 8(b)(4) Violations 
1. As to Section 8(b) (4) (i) (B) 
20 This subsection, so far as material herein, forbids a labor 
organization from inducing’an employee to refuse to perform services 
for his Employer where an object thereot is to force or require any person 
to cease doing business with any other person. I find that the Respondent 
has violated this subsection. 
25 


In this connectiion I find, crediting Contardi, that Dan 

Pasquinucci, the president of Local 28, admitted to Contardi in October. 
1973, that Dan "had refused to let [Local 28 members] sketch the [Van Etten] 
job" and that Dan "will not permit this [Moduline] unit to come to New York." 

30 I find that Dan's conduct constitutes inducement or encouragement of 
employees where an object thereof is to have contractors refuse to do 
business with Carrier, i.e., contractors would be unable to use Carrier's 
Moduline unit. And I further find that this violates Section 8(b) (4) (i) (B) 
of the Act. One of the employees so induced was Ted Johansmeyer, a member 


35 of Local 28 and a sketcher for Three Boro on the Van Etten Drug lreatment 
Center job. 


Further, I find that the Executive Board of Local 28 made a 
decision to refuse Local 28 members the right to install Carrier's Moduline 
40 units (See G.C. Ex.5) and that this decision was adopted by the membership 
of Local 28. This amounts to inducement or encouragement, and [ so find, 
and I further find that an object thereof is to force or require contractors 


not to do business with Carrier by purchasing or using Carrier's Moduline 
units. 


45 
2. As to Section 8(b) (4) (ii) (B) 


In essence this part of the Act prohibits a Union from threatening, 
coercing, or restraining any Employer where an object thereof is to force 
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or require any Employer to cease doing business with any other Employer. 
Il find that Respondent did engage in conduct, set forth below, which 
violated this subsection of the Act. 


a. Crediting Contardi, and not crediting Dan Pasquinucci, 
Il find that the latter informed Contardi in Uctober, 1973, tnat Dan had 
refused to allow Local 28 members to skefch the Van Etten Drug Treatment 
Center job and that Dan would not permit Carrier Moduline units to come 
into New York. This, I find, constitutes coercion an object of which is 
to force or require Three Boro to cease doing business with Carrier. 
The a-chitect and the engineer on this job had decided "to put Moduline 
on the job," and Three Boro as the sheet metal contractor was to install 
Moduline Units. 


b. In November, 1973, Dan Pasquinucci told Contardi that 
Dan insisted that he “could not permit the (Moduline| unit to come ian £6 
New York. This, too, contravenes the subsection of the Act which is 
discussed at this point. 


ce. In July, 1974, Presidenc Stack of Local 28 informed 
Contardi that said Union "was going to insist that [Carrier] go along 
with the agreement as written," i.e., “Local 28's agreemeat with the 
Association." It is my opinion, and I find, that Stack's statement is 
coercive and is intended to force Carrier to change its methods of 
manufacturing Moduline units by not making plennums for its Moduline units. 
It is also coercive as to Three Soro and other Employers in the Association. 
I find that such statement contravenes the subsection of the Act here 
under consideration. 


d. Finally, I find that it is not necessary that a 
complete cessation of business dealings occur to find a violation. It is 
sufficient that Respondent's conduct causes Carrier to alter its 
Moduline units by delivering them without pleunums. Thus 1 find that 
Respondent interfered with Carrier's process of delivering complete 
Moduline units and prevented contractors doing business with Carrier 
from obtaining such complete units. Cf. Retail Clerks Union, Local. 779, 
145 NLRB 307, 311-312. And see Retail Clerks Union, Local 1428, 155 
NLRB 656, 659-660; Local Union No. 26, Sheet Metal Workers ASsn., 168 NLRB 
893, 895,899-900. 


V. The Effect of the Unfair Labor 
Practices Upon Commerce 


Those activities of Respondent set forth in Section IV, above, 
found to constitute unfair labor practices, occurring in connection with 
the operations of Carrier described in Section I, above, have a close, 
intimate, and substantial relation to trade, traffic, and commerce 
among the several States, and tend to lead to labor disputes burdening 
and obstructing commerce and the free flow of commerce. 
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VI. The Remedy 


Having found that Respondent has engaged in certain untair 
labor practices it will be recommended that it cease and desist therefrom 
and that it take certain affirmative action,described below, designed 
to effectuate the policies of the Act. 


On the record as unfolded at the trial, I am unable to find 
that Respondent has demonstrated any general hostility to the Act. 
Accordingly I tind that an Order prohibiting Respondent from committing 
the conduct herein found to contravene Section 8(e) and 8(b)(4)(i) and 
(11)(B) of the Act will effectuate the policies of the Act, and that an 
Order broader in scope is not warranted. Cf. the Board's Order in 
Sheet Metal Workers Local No. 150, 170 NLRB 772, 774. 


Upon the basis of the foregoing findings of fact and tlie 
entire record in this case, I make the following: 
we 
Conclusions of Law 


1. Respondent Local 28 is a labor organization within 
the meaning of Section 2(5) of the Act. 


2. Carrier and the other Employers involved in this case 
are Employers within the meaning of Section 2(2) of the Act. 
Carrier is engaged in commerce within the meaning of Section 2(6) and (7) 
of the Act. 


3. By its conduct in enforcing Articles 4(b) and 16 of the 
collective-bargaining contract between Local 28 and Three Boro and 
Similar clauses in the collective-bargaining contract between Local 28 
and the Association, Local 28 has engaged in unfair labor practices 
within the meaning of Section 8(e) of the Act. 


4. By coercively refusing to allow Employers with whom Local 28 
has collective~bargaining contracts in the New York City area to inz:tall 
Moduline Units unless said units dacked Carrier's plennums, Local 24 
engaged in unfair labor practices within the meaning of Section 8(b) (ii) (B) 
of the Act. 


5. By Pasquinucci's refusing to allow Local 28 members 
to sketch the Van Etten job and his not permitting Carrier's Moduline 
unit to come to New York City, and by the Local 28 Executive Soard's 
decision to refuse to allow said units to be installed in che New York 
City area, said decision being adopted by the membership of said Local 28, 
Respondent engaged in unfair labor practices within the meaning of 
Section 8(b)(i)(B) of the Act. 


6. The aforesaid unfair labor Practices are unfair labor 
practices affecting commerce within the meaning of Section 2(6) and (7) 
of the Act. 
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Upon the basis of the foregoing findings of fact and 
conclusions of law, and upon the entire record in this case, it is 
recommended that the National Labor Relations Board enter an Order as 
follows: 1/ 


ORDER 


Respondent, Local 28, its officers, agents, and representatives, 
shall: 


l. Cease and desist from: 


(a) Enforcing any collective-bargaining agreement it may 
have with Employers in the New York City area insofar as said agreement 


requires such Fmployers to cease, or refrain from, handling, installing, 
or otherwise dealing in Carrier Moduline units wnen such units contain 
plennums manuractured by Carrier and sald plennums are inciuded as a 


component or constituent part of said Carrier Moduline units. 
» 
(b) Coercively refusing to allow Employers with whom 
Local 28 has collective-bargaining contracts in the New York City area 
to install Carrier Moduline units unless said units lacked Carrier's 
plennums, where an object thereof is to force or require such Employer's 
to cease doing business with Carrier, 


(c) Inducing or enccuraging exployees of Employers in 
the New York City area having collective-bargaining contracts wictn Local 28 
to refuse to install complete Carrier Moduline units with Carrier's 
plennums, for such Employers, where an object thereof is to force or require 
auch Employers to cease doing business with Carrier. 


2. ‘Take the following affirmative action designed to effectuate 
the policies of the Act: 


(a) Post in conspicuous places in its business offices 
meeting halls, and in all places where notices to members are customarily 
posted, copies of the attached notice marked "Appendix. ' 2/ Coples of said 
notice, to be provided by the Regional Director for kKegion 2, after being 
signed by a duly autiorized representative of Local 28, 


the Rules and Regulations of the National Labor Relations Board, the 
findings, conclusions, and recommended Order herein shail, as provided 
in Section 102.48 of the Rules and Regulations, be adosted by the Board 
and become its findings, conclusions, and Order, ard all objections 
thereto shall be deemed waived for all purposes. 

2/ In the event that the Board's Order is enforced by a Judgment of a united 
States Court of Appeals, the words in the notice reading "POSTED BY ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD" shall be changed to read "POSTED 
PURSUANT TO A JUDGMENT OF THE UNITED STATES COURT OF APPEALS ENFORCING 
AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD." 
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@nall be posted by it immediately upon receipt thereof and be maintained 
by it for 60 consecutive days thereafter in conspicuous places, 
including all places where notices to members are customarily displayed. 
Reasonable steps shall be taken by Respondent to insure that said 
notices are not altered, Jefaced, or covered by any other material. 


(b) Furnish the Reztonal Directur for Pegion 2 signed 
copies of said potice for posting by Employers in the New York City 
area having collective-barguining contracts with Local 28, if said 
Employers are willing, in places where notices to emplovees of said 
Employers are customaril, posted. Copies of said notice, to be supplied 
by said Regional Director, shall be transmitted by him to said 
Employers. 


(c) Notify the Regional Director for Region 9, in 
writing, within 20 days from receipt of this Decision what steps have 
been taken to comply herewith. 


Dated at Washington, D. C. 


Pp ft C.F. 


ae ot — 


/ Ja.es V. Constantine 
Administrative Law Judge 
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POSTED BY ORDER OF THE 
NATIONAL LASOR RELATIONS BOARD 


AN AGENCY OF THE UNITED STATES GOVERNMENT 


WE WILL NOT enforce any collective-bargaining agreement 

we may have with Employers in the New York City area in 
sofar as said ayreemeul requires such Employers to cease, 
or refrain from, handling, (nscalling, or otherwise 
dealing in Carrier Moduline uaits when such units contain 
plennums manufactured by Carrier god sald plennums are 
included as a component or constituent part of said Carricr 
Moduline units. 


WE WILL NOT coercively refuse to allow Employers with whos 
we have collective-burgaining units in the New York City 
area to install Carcier Moduline units unless said wits 
lack Carriec's pleonias, where an object thereof is -o 
force or reguire such Employers to cease doing business with 
Carrier. 


WE WILL NOT foduce or encourage employees of Employers in 

the New York City area having collective-bargaining contracts 
with us to refuse to tnatall complete Carrier Moduline units 
with Carrier's plennums, when an object thereof is to force or 
require such Employers to c+ ase doing business with Carrier. 


SHEET METAL WORKERS 
INTERNATIONAL ASSOCLATION, 
LOCAL 28, AFL-C1O 


(Labor Organization) 


Osted a By oe eee ea 
Representative) Title 


THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE 


Re This notice must remain posted for 60 consecutive days from the date of costing and must not be altered, Getaced, 


or covered by ary other maternal Any questions conc the use or compliance 1S prowisigps may be directed 
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222 NLRB No. 110 D864 
Bronx, N.Y. 
UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 9° ==, 
SHEET METAL WORKERS 1S a. 
INTERNATIUNAL ASSOCIATION, IA) 
LOCAL 28, AFL—CIO 


and Case 2——CC—1296 
CARRIER AIR CONDITIONING 
COMPANY, A DIVISION OF 
CARRIER CORPORATION 
SHEET METAL WORKERS 
INTERNATIONAL ASSOCIATION, 
LOCAL 28, AFL==CLlO 
and Case 2—-CE=-66 
CARRIER AIR CONDITIONING 
COMPANY, A DIVISION OF 
CARRIER CORPORATION 
and 


THREE BORO SHEET METAI. AND 
VENTILATING CO., INC. 


Party to the Contract 


DECISION AND ORUER 
On July 17, 1975, Administrative Law Judge James V. Constantine issued his 
Decision in the above-entitied proceeding, finding that the Respondent had engaged 
in and was engaging in certain unfair labor practices and recommending that it 
cease and desist therefrom and take certain affirmative action. Thereafter, Che 


Respondent filed exceptions to the Decision and a supporting brief, the Charging 
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Party filed limited exceptions, and the Charging Party and the General Counsel 


av 


filed briefs in support of the Adminietrative Law Judge's Decision. 


, 


Pursuant to the provisions of Section 3(5) of the National Labor Relations 
Act, as amended, the National Labor Relations Board has delegated its authority 
in this proceeding to a three-member panel. 

The Board — reviewed the rulings of the Administrative Law Judge made at 
the hearing and finds that no prejudicial error was committed. The rulings are 
hereby affirmed. The Board has considered the Administrative Law Judge's Decision, 
the exceptions, and briefs, and the entire record in the ae and hereby adop: 4 


i 
the findings,, conclusions, and recommendations of the Administrative Law Judge 


only to the extent consistent herewith. 

The amended complaint alleges that Respondent violated Section 8(b) (4) (1) 
and ({1)(B) by adopting a resolution in or about May 1973 that its members 
would oppose the installation of Carrier's moduline air-conditioning units 
unless they fabricated the plenums for said units, and by the October 1973 
refusal of one of its members employed hy Three Boro to perform certain sketching 
work preparatory to and necessary for the {nstallation of Carrier moduline units. 


The complaint further alleges that Respondent violated Section 8(b)(4) (i) and 


1/ The Intervenor, Sheet Metal and Air Conditioning Contractors National 
Association (hereinafter SMACNA) did not file a brief. 

2 The Respondent has requested oral argument. The request is hereby denied 
inasmuch as the record, the exceptions, and the briefs adequately present 
the issues and positions of the parties. 

3/ The Respondent has excepted to certain credibility findings made by the 
Administrative Law Judge. It is the 30ard‘s established policy not Co overrule 
an Administrative Law Judge's resolutions with respect to credibility unless 
the clear preponderance of all of the relevant evidence convinces us Chat 
the resolutions are incorrect. Standard Dry Wall Products, Inc., 91 “SLRS 
544 (1950), enfd. 188 F.2d 362 (C.A. 3, 1951). We have carefully examined the 
record and find no basis for reversing his findings. 
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(11) (B) by informing Carrier representatives cn or about October 23 and November 
26, 1973, that its members employed by Three Boro would not be permitted to 
make sketches for the Carrier moduline units and on those same dates and again on 
July 23, 1974, that Respondent was not going to permit Carrier units to be 
installed in New York because employees represented by it were not fabricating 
the plenums. Finally, the complaint alleges that by the above acts, the 
Respondent applied the no-subcontracting clauses in its contracts with SMACHA 
and Three Boro in violation of Section 8(e). At the hearing, the complaint was 
amended further to allege that in November 1974, Respondent, by bringing industry 
charges against General Sheet Metal, Inc., violated Section 8(b)(4)(B) and (e) 
of the Act. The Administrative Law Judge found the violations as alleged. We 


disagree. We believe that a contrary result is dictated by our decisions in 
4/ 5/ 


Associated General Contractors and Kimstock Division. 


The collective-bargaining agreement between Respondent and Sheet Metal and 
Air Conditioning Contractora National Association, New York Chapter, Inc., to 
which Three Horo Sheet Metal and Ventilating Co., Inc., is bound by a scpirate 


agreement, contains a no-subcontracting clause which provides in pertinent part: 


4] Southern Calitornia Pipe Trades District Council No. 16 of the United 
\ 


Association, et al. (Associated General Contractors of California, Inc.?}, 
207 NLRB 698 (1973). 

5/ Southern California Pipe Trades District Council No. 1A; Plumbers & 
Steamfitters Local No. 582 (Kimstock Division, Tridair industries, In-.), 
207 NLRB 711 (1973). 
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II. MEMORANDUM CONTAINING 
NO SUBCCNTRACTINC CLAUSE 


Por the preservation of the work opportunities of the icurneyman 
gheet metal workers and apprentice sheet metal workers within the 
collective bargaining unit, each Employer witnin the collective 
bargaining unit shail not subcontract cut any item or items oz 
work described hereinbelow; except that each said Employer snall 
have the right to subcontract for the manufacture, fabrication or 
installation cf such work with any other Employer within the 
collective bargaining unit: 


1. Radiator enclosures except when manufactured and sold as 
a unit including heating element. 


2. Functional louvers. 


3. Attenuation boxes except for mechanical devices contained 
therewith. 


3a. Sound traps. 


4. Dampers: All types of Dampers, including Automatic Dampers 
and multi~Zone Dampers, Manual Control Dampers and Fire 
Control Dampers, except Patented Pressure Reducing Devices. 
OBD's and Santrols are per sketches B and C annexed hereto. 


5. Skylights, Sheet Metal Sleeves, Pressure Reducing boxes, Volume 
Control Boxes, Troffers (plenums), High Pressure Fittings and 
Gutters (excluding 1/2 Round Gutters). 


6. Air handling units in excess of 30,000 C.F.M.'s. 

7. All other work historically, traditionally and customarily 
performed by journeyman sheet metal workers and apprentice 
sheet metal workers within the collective bargaining unit 


in accordance with the collective bargaining agreement. 


All the work described in this “no-subcontracting clause" 
shall be performed by journeyman and/or apprentice sheet 
metal workers in che bargaining unit covered by this 
agreement. 


No penalty is specified in the no-subcontracting clause. However, Rule XIX 
of the agreement provides that the penalty for violation of the agreement shall 
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be censure for the first offense; and on the second offense, impusition of a 
fine commensurate with the loss adjudged by the Joint Adjustment Board to have 
been sustained by journeyman sheet metal workers by reason of such violation. 
Background 

Carrier manufactures moduline air-conditioning units. It began the 
manufacture of a variable volume moduline air-conditioning unit, designated the 
model 37P unit, in the early 1960's. Later improvements led to the development 
of the 37A unit which has been manufactured since 1970. Both of these units 
included prefabricated plenums. Although numerous parts of each are patented, the 
plenum is not. The plenum ig essentially a fouc=sided sheet metal box which, 
Anter alia, serves for the housing or receipt of air and noise abatement. In 
the New York metropolitan area, Local 28 members have traditionally fabricated 
and installed the plenums on conventional air-conditioning units. Carrier's 
position is that, due to the design of the moduline units, specially trained 
personnel working under the supervision of Carrier engineers and utilizing costly 
equipment are required to perform the work of mating the plenum to the control 
portions of the unit and the calibration and adjustments necessary to assure 
Proper plenum pressure and air flow. 

Carrier first attempted to market its moduline unit in the New York 
metropolitan area in 1964, Carrier had contracts for the installation of 37P 
units at its home office and at Presbyterian Hospital. At a meeting in 
November 1966, Respondent's president told Carrier's district manager, Contardi, 
that the plenum section of the unit should be made in a New York shop having 
an agreement with Local 28, In January 1967, the 37P units with prefabricated 
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plenums were delivered to Carrier's home office for installation. The president 


and a business agent of Respondent told Contardi that these units could not be 


installed; the plenums would have to be made in New York. The matter wag brought 


before the Joint Trade Board by Respondent. Subsequently, on or about January 


29, 1967, it was agreed that the installation of the 37P units would proceed 


at Carrier's home office and at the Presbyterian Hospital in consideration for 


which Carrier would redesign the unit so that the plenum could be made in New York. 


In September 1967, Carrier became involved in the construction of a new 


Police Office Iluilding for the City of New York. The building specifications 


called for the use of Carrier's 37P units. As a resuit of the objections 


of Respondent's president to the use of the 37P units, a series of meetings 


occurred in September and October 1967 between union officials, Carrier's 


representatives, and representatives of the City. On October 31, 1967, the 


parties agreed that Carrier would develop a design which would aake possible 


the fabrication of the plenum in New York shons and that Carrier would assume 


responsibility for the air-conditioning unita on the project even though the 


plenums were to be fabricated in a local shop. Thereafter, the plenums used ir 


che 37P units installed in the Police Oftice Building were manufactured by 


Triangle, a shop employing employees represented by Respondent. After installation 


of these units, it developed that there were serious problems with leakage in 


the units for which Carrier was held liable. Carrier contends that the fabrication 


of the plenums in New York shops made the moduline units defective and 


uncompetitive in price, and consequently difficult to market, 
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Carrier developed the 37A unit in 1970. On or about August S. 1970, Carrier 
representatives met with Respondent's president and other union agents. Carrier 
representatives showed the union agents the new 37A unit, stating that it was 
well received throughout the country, that it was a new design, and in their 
opinion, the plenums for it could not be made in New York. Respondent's response 

i 
was that a study of the problem would be made. A number of subsequent meetings 
failed to produce a resolution of the dispute. 

In August 1972, Contardi and other Carrier representatives met with 
Respondent's president, then Daniel Pasquinucci. As a result of this meeting, 
Pasquinucci referred the matter to the research and review commictee, a committee 
of three union members known for their expertise and experience in the industry. 
After studying the problem, this committec recommended acceptance of the moduline 
untt, factory fabricated, leak tested and calibrated. 

Pacts Surrounding the Alleged Violations 

On June 5, 1973, Local 28's executive board adopted a resolution that "no 
allowance be made in the c.b.a [collective-bargaining agreement] at all to allow 
the dual Moduline Mixing Box in the New York city area.’ This resolution was 
presented to and adopted by the general membership on June 21, 1973. 

In early 1973, plans were prepared for the construction of the Van LEtten 


Drug Treatment Center. The mechanical specifications tor heating, ventilation, 


and air-conditioning called for the use of “variable volume linear air diffusers, 


Carrier loduline or approved equal." The heating, ventilation, and air-conditioning 


contractor on the project, Acme Climate Control Corp., issued a purchase order 
for the Carrier 37A units pursuant to the specifications. Subsequently, Acme 
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subcontracted certain sheet metal work, including the installation of the Carrier 
37A units on the project, cto Three Soro, who was by a separate agreement bound 
to the terms o~ the collective=bargaining contract between Respondent and SMACNA. 
Qn October 8, 1973, the verbal agreement between Acme and Three Boro was 
confirmed in a letter in which Three Soro stated: 


We asree to install only (furnished by others) air outlets, fans, air 


conditioning equipment (50% labor) automatic dampers, sound traps. 
We tuke exception to the following: removals of ductwork, cutting, 
patching, painting, housekeeping, pine sleeves, testing and balancing, 
finetube enclosures, pienursé for Carrier units (supply outlets) .« « « « 
On October 18, 1973, the erasure of the Carrier Moduline units from the 
drawings of the Van Etten job was discovered. Joseph Reyes, the president of 
Acme Climate Control Corporation, testified that Ted Johansmeyer, a sketcher 
employed by Three boro and a member of Respondent, told Reyes that he had 
erased the Carrier units from the drawings. Upon being informed of the problems 
on the Van Etten job, Contardi called Pasquinucci. Contardi's account of the 
telephone conversation, which the Administrative Law Judge credited was: 
Contardi: Dan IL hear there's trouble on the Van Etten job. 
Dan, I understand vou have refused to let them 
sketch the job. 
Pasquinuccit: That's so. 
Contardi: Dan, are you, as a union representative, telling 
me, as representative of Carrier, that vou will 
not permit this unit to come in, into New York? 
Pasquinucci: That's so. 
Contardi: Well, you know what this is going Co mean. 
Pasquinucci: That's go. 
Carrier filed the charge in Case 2--CC--1296 on October 25, 1973, based on 


the events concerning the Van Etten job. However, the parties continued 
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to attempt to resolve the dispute without litigation. On November 13, 1973, 
Contardi and other Carrier spokesmen met with Respondent's officials. At this 
meeting Pasquinucci told the Carrier representatives that "he could not permit 
the unit to come in (to New York]." On December 27, 1973, Carrier filed the 
charge in Case 2-—CE--66. 

In January 1974, Columbia Presbyterian liospital entered an agreement with 
H. Cohan Contracting Corporation to perform all the mechanical work on its Babies 
Hospital Addition, in accordance with the building specifications prepared by 
architects and consulting engineers. The specifications called for the installation 
of Carrier's 37AF air terminal units, including plenums as fabricated by Carrier. 
Cohan confirmed the purchase order with Carrier for the 37AF units with plenums 
installed on May 29, 1974. On or about June 11, 1974, Cohan subcontracted certain 
sheet metal werk on the project, including installation of the Carrier moduline 
units as specified, to General Sheet Metal, Inc. General is a member of S!tACNA 
and ig bound by the standard form agreement between that association and Respondent. 

Meanwhile, in March 1974, Pasquinucci and Contardi tentatively agreed 
that Respondent would accept Carricr's moduline units as factory fabricated in 
consideration for which Carrier would withdraw the instant unfair labor practice 
charges and promote the moduline units so as to provide additional sheet metal 
work. This agreement was not executed due to the upcoming union election which 
Pasquinucci lost to Robert Stack. On July 19, 1974, Contardi met with the newly 
elected president, Stack, to discuss the agreement made with Pasquinucci. After 
reviewing the situation, Stack told Contardi that Respondent had decided to 
"¢nsist that [Carrier] go along with the agreement as written." 


a 9 = 


A 


38 


D=—864 
Reapondent filed charges againat General under the SMACNA agreement on 
November 7, 1974, and requested a hearing and determination by the Joint 
6/ 
Adjustment Hoard. The grievance charged that: 
General is in violation of our Collective Bargaining Agreement, 
Addendum "B", Part II, last unnumbered paragraph, by permitting 
and for accepting work covered by our Agreement=--rabrication of 
plenums-—involving the Carrier ‘oduline Unit, tor installation 
at the Presbyterian Medical Center, Babies Hosnitel, (163th 
Street and Broadway New York City) to be nerformed by persons 
who are not within the bargaininr unit covered by our Agreement, 
rather than by its journeyman and apprentice sheet metal workers. 
Respondent proposed that General pay the sum of $2153.60 to the Local 28 
Sick Dues Relief Fund, representing the loss of man hours caused by General's 
alleged violation. As a result of this claim, Generai ceased the installaticn 
of the Carrier units at the Babies Hospital site. The work was not resumed 
until Carrier agreed to reimburse General for the amount claimed by Respondent. 
Discussion 
As noted, the Administrative Law Judge found that the presentation to and 
adoption by the general membership on June 21, 1973, of the executive board 
resolution that no allowances be made in the collective-bargaining agreement 
for the moduline units, constituted a violation of Section 3(b) (4) (1) (B). We 
disagree. Respondent's executive board simply phrased the proposition to ne 
decided, made a recommendation, and submitted that recommendation for acceptance 
or rejection. The resolution merely asked the union members to decide whether their 
contractual rights should be waived. The board has held that a union agent's inquiry 
$/ The Joint Adjustment Joard, a body consisttiigz of an equal number of 
representarfives of the Union and of the Emp!oyer Association, is established 
by the collective-argaining agreement for the purpose of resolving 


grievances arising out of the interpretation or enforcement of the contract. 
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of neutral employees as to whether they would leave the job if requested by the 
union, so as to put pressure on tle primary employer, was not —— and 
encouragement within the meaning of Section 8(b) (4) (1) (B) of the a The 
resoluti-n here is even less interpretable as a “request or suggescion” that 
the union members refuse to perform services as there is no suggestion in the 
resolution that the contract would be enforced by proscribed economic action. 

The Administrative Law Judge also found that Pasquinucci’s statement to 
Carrier representatives on November 13, 1973, and Stack's statement to Contardti 
on July 19, 1974, both to the effect that moduline units would not be allowed 
into New York City, constituted violations of Section 8(b) (4) (11) (B). We cannot 
adopt those tindings. The statements were no more than reiteration of Respondent's 
position that it would not relinquish its rights under the collective-bargaining 
agreement. There is no suggestion that Respondnet would attempt to enforce the 
agreement by means other than those provided by the agreement. Consequently, we 
find that these statements do not constitute "threats, coercion or restraint” 
within the meaning of Section 8(b)(4)(11)(B), and that Respondent's efforts to 
enforce its collective-bargaining agreement did not violate Section stall 


With regard to the filing of the grievance against General Sheet Metal in 


November 1974, our decision in Assoctated General Contractor3, Suptas requires 


7/ Local 139, International Unton of Operating Engineers, AFL=--CLO, (Fox 
Valley Construction ‘titertal Suppliers Ausn., Ince) 142 SLAB 72 (197%), 

4/ The Kespoment contends that in any event these statenencts do not viol..cte 
Sec. 3(b) (4) (11) (B) as they are directed to the primary party Co cue cisoute,. 


For the reasons discussed infra, we find it unnecessary to reach the primary= 
secomary employer issues inasmuch as we find the Respondent has not enzaged 
in coercive tactics proscribed by the Act. 
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3a 
a finding that xesponienc did not violate Section 8(c) (4) (BR) and cthac the 
10/ 
contract as so applied did not violate Section 8(e). 4y inatituting the 


grievance proceeding ayainst General Shect Metal, the Respondent merely 
“sought to enforce certain provisions of [its] bargaining agreement axainst 


a party to that agreement through peaceful means provided by the agreement and 
u/ 
by no other means." As the Board stated in Associated General Contractors 


at 700: 


[A] contractual agreement, such as we have before us, for compensation 
of a breach of contract determined by contractually fair procedures 

ts a reasonable and peacetul method of resolving a dispute. 
Consequently, we find tne Untor's use of ity contract in its dispute 
with Ohland di not consticute statutorily proscribed threats, coercion, 
or restraint. 


As to the allegation that in violation of Section A(b) (4) (1) (B) Respondent 
attempted to enforce its rights under the collective=-bargaining agreements by 


inducing empioyees to refuse to perform work involving che Van Etten Drug Treatment 


cnaciiaindincmnenilintcesnsiainmaaiatiniaanennenimiincaat 

9/ The Adninistrative Law Judge found that the institution of the erievance 
procecding constituted a violation of Sec. 8(b) (4) (8), followine the 
reasoning of the Ninth Circuic ‘ourt of Appeals in Assoctated Genera 
Contractors California, Ins,, ve NeleR.B., 514 P.td 433 (CoA. 9, 975). 

With all uuet rosnect to that court, we adnere to our decision in Ausociate! 


O° 


General Cortrictora, 207 NLRH 698. The Administrailve Law Judge also relivsr 
REE  aenmenece emma 
on Connell vary truction Cos, Inc., vs Pliuntera & Stemtictera, Local 1), 


421 U.S. 61m (June 2, 1975), That case fa inappoatte, inaamicn aw ic invosved 
economic activity by a unton to force a general contractor, wwe enployees 
4t did not represent, to enter into a no-subcontracting agreement. 

10/ The Aimtnistrative Law Judge found that the contract as written violated 
Sec. 8(e). No such violation was alleged. Moreover, we see no hasie herein 
for making such a finding. We also disavow the Administrative Law Judge's 
discussion of ~irnported violations of Sec. 8(e) based on events occurring 
more than 6 moncna prior to the tiling of the unfair labor practice charges. 
Pursuant to Sec. 19{b) of the Act, these facts were not before the 
Administrative aw Judge for consideration as violations of the Act. 

iif Associatea General Contractors of Calif., 207 NLRB 688, 699. 
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Center project, we conclude that the evidence is insufficient to sustain this 
contention. There is no direct evidence that union members employed by Three 
Boro were encouraged or induced by Respondent to refuse to perform services. 
Pasquinucci's response "That's so” to Contardi’s query "IT hear you have refused 
to let them sketch the job” was ambiguous, and cannot be interpreted as an 
admission that Respondent encouraged its members to refuse to work, since 


throughout this prolonged dispute Respondent has consistently relied on its 


contractual riahte and remedies. Further, there is no evidence chat Pasquinucct 
or any other agent of Respondent communicated to Johanameyer, the employee who 
erased the sketches at that job, that he should engage in such conduct or any 
other conduct proscribed by Section 8(b) (4) (RB). 

The record also is devoid of evidence that Johansmeyer was an agent of the 
Respondent. It is well established that a union is not liable for the acts of 
its members in the absence of a principal-agent relationship. A union member's 
refusal to work, even though stemming from the urion's position in a cispute 
with the eaployer, does not constitute a violation of Section 8(b)(4)(B) in 

12/ 
the absence of evidence that the union ia legally responsible for his conauct. 

As in Associated Generai Contractors and Kimstock Diviaton, having found 
that Respondent has not resorted to the coercive tactics proscribed by the 
Act, we find it unnecessary to reach the secoudary~primary employer and work 
preservation issues on which the Adminiactrative Law Judge passed. 


12) International Brotherhood of Electrical Workers, Local No. 43, AFiin-C1LO 


oy” pepeper ae moelnaT: ‘ : : Z 

(Executone of Syracuse, inc.), 172 NiRB 421 (1968). See also Local Union 
No, 3, Internationat Hrothernood of Llectrical Workers, AFL=-C1O (Forest 
Electric Corp.), 205 NLRB 1102 (1973). 
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In view of the foregoing, we shall dismiss the compiaint in its entirety. 
ORDER 
Ic is hereby ordered that the complaint, as amended, be dismissed. 


Dated, Washington, D.C. 
Betty Southard Murphy, 
John H. Fanning, 


SE EL 
John A. Penello, Member 


WATIONAL LABCR RELATIONS BOARD 
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_UNITED STATES OF AMERICA 
BEFORE THE NATICNAL LABOR RELATIONS BOARD 
REGION 2 


SHEET METAL WORKERS INTERNATIONAL 
ASSOCIATION, LOCAL 28, AFL-CIO 


and CASE NO, 2-CC-1296 


CARRIER AIR CONDITIONING COMPANY, 
A DIVISICN OF CARRIER CORPORATION 


SHEET METAL WORKERS INTERNATIONAL 
ASSOCIATION, LOCAL 28, AFI CIO 


and CASE NO, 2-CE-66 


CARRIER AIR CONDITIONING COMPANY, 
A DIVISION OF CARRIER CORPORATION 


anc 

THREE BORO SHEET METAL AND VENTILATING CO., INC, 
Party to the Contract 
ORDER CONSOLIDATING CASES, CONSOLIDATED COMPLAINT AND NOTICE OF HEARING 

It having been charged before the National Labor Relations Board, herein 
called the Board, in Cases Nos, 2-CC-1296 and 2-CE-66 by Carrier Air Conditioning 
Company, a MHvisonofCarrier Corporationyhercin called Carrier, that Sheet Metal 
Worker International Association, Local 28, AFL-CIO herein called Local 28, 
has engaped in, and is engaging in certain unfair lator practices affecting 
commerce as set forth and defined in the National Labor Relations Act, as 
amended, 29 U.S.C., Sec. i51, et Seq, herein called the Act; we having 
duly considered the matter and deening it, necessary ir order to effectuate the 
purposes of the Act, and to avoid unnecessary costs or delay: 


IT HEREBY IS ORDERED, pursuant to Section 102.33 of the Board's Rules 


and Repulations - Series 8, that these cases be, and they hereby are, consolidated. 


Said cases having been consolidated, the General Counsel of the Board, 
on behalf of the Roord, by the undersigned, pursuant to Secthn 10(b) of the 
Act and the Board's Rules and Resulations - Series 8, Section 102.15, hereby 
issues this Consolidated Complaint and Notice of Hearing and alleges as follows: 

1(a) The Charge in Case No, 2-CC-1296 was filed by Carrier on October 25, 

1973, and served by registered mail upon Iecal 28 on or about October 26, 1973. 

(b) The Charge in Case No. 2-CE-66 was filed by Carrier on December 27, 1973, 

and served by registered mail upon Local 22, on or mee December 28, 1973. 

2(a) Carricr is, and has been at all times material herein, a corporation 
duly organized under and existing by virtue of, the laws of the State of Mrleware. 

(b) At all tines aneaiot herein, Carrier has maintained an office and place 
Ss 

of business in Syracuse, New York and various other places of business in the 
United States,including Texas,where it is, and has been at all times material 
herein, engaged in the manufacture, sale and distribution of air conditioning 
equipnent and related products, 

(c) During the past year,which period is representative of its annual 
operations senerally, Carrier in the course and conduct of its business operations, 
manufactured, sold and distributed at its places of business, products valued 
in excess of $5,000,000 cf which products valued in excess of $50,000 were 
shipped from said places of business in interstate commerce directly to states 
of the United States other than the states in which it is located. 

3{a) Three Boro Sheet Metal, herein called Three Bero is, and has been at 
all times material herein, e corporation duly orsanized under, and existing 
by virtue of, the laws of the State of New York. 

(b) At all times material herein, Three Boro has maintained an office and 


place of business at 11 Wyeth Strect, Brooklyn, New York where it is, and has 
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been at all times material herein,continuously engaged in providing sheet metal 
contracting services and related services. 

4(a) Aewe Clinate Control, herein called Acme is, and has becn at all times 
material herein, a corporation duly organized under, and existing by virtue of, 
the laws of the State of New Yorl:, 

(b) At all times material herein, Acre has waintained an office and place 
of business at 49 Purchase Street, Rye, New York where it is, and has been at 
all times material herein continuously engaged in providing heating, air 
conditioning and ventilating contracting services and related services. 

5(a) Orman Contracting, herein called Orman is, and has been at all times 
material herein, a corporation duly organized under, and existing by virtue 
of, the laws of the State of New York. 

(b) At all tines material herein, Oran has maintained an office and place 
of business at 739 Main Street, New Rochelle, New York, where it is, and has 
been at all tines material herein,continuously engaged in providing general 
contracting services and related services. 

6(9) Isadcro & Zachary Rosenficld, im and has been at all tires naterial 
herein a partnership doing business in New York. 

(b) At all tines material herein Isadore & Zachary Rosenfield have 
maintained an office and place of business at 50 West 40th Street, New York, 
New York where it is engaged in providing architecutural and related services. 

7(a) Albert Einstein College of lfdicine is, and has been, at all times 
material herein, a corporation duly organized under, and existing by virtue of, 
the laws of the State of New York . 

(b) The Health and Hospital Corporation of the City of New York is, and has 


been at all times material herein, a govermental agency established and 
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maintained by the City of New York . 

(c) The Van Etten Druz Treatment Program is, and has been at all tines 
material herein, a federally funced prc gram designated for the treatment for 
drug, patients. 

(d) At all times material herein Albert Einstcin College of Medicine, 

The Health ard Hospital Corporation of the City of New York and the Van Etten 
Drug Treatwent Progran are, jointly, the overs of a facility called the Van 
Etten Drup Treatment Center. 

(c) At all tires material herein the aforementioned persons have been 
enraged in the reconstruction of the Van Etten Drug Treat:rent Center sometimes 
referred to herein as the job site located in the Bronx, New York. 

8. Carrier is, and has been at all tines material herein, an employer 
engaged in commerce and in an industry affecting cormerce within the meaning 
of Sections 2(1),(2),(65) and (7), 3(¢)(4) and B(e) of the Act. 

9, Three Boro and Acne are, and have been at all tires materiai herein, 
persons and employers engaged in industries affecting commerce within the 
meaning of Sections 2(1),(2),(6) and (7), 8(b)(4) and 8(e) of the Act, 

10. local 2° is. ond has been at all times material hercin, a labor 
organization within the meaning of Section 2(5) of the Act. 

"11. The persons ‘namcd above in paragraph 7 have contracted with Isadore 
« Zachary Rosenfield for the planning and designing of kts aforesaid facility 
at the job site and aaid firm designated the reconstruction of the Van Etten 
Drug Treatment Center. 

12, At ell times material herein Orman has been engaged by the persons 
nared above jn paragraph 7 to perform general contracting services at the job ette. 


13, Orman bas contracted with Ace to perform heating, ventilating and air 


conditioning services at the job site. 
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14. Acme has subcontracted to Three Boro certain work at the job site 
including, inter alia, the work of installing certain prefabricated air 
conditioning units, herein called the roduline units. Acre hogever has 
not, by its contract with Three Boro, specified, designated or assigned to 
Three Boro any work in relation to the fabrication of the aforesaid moduline 
units, 

15, In compliance with specifications made and deternined by the architects, 
Isadore & Zachare Rosenfield, Acme purchase] moduline units for installation 
at the job site from Carrier, 

16. The aforesaid moduline units, including attached plenums housing the units. 
are prefabricated air conditioning units manufactured by Carrier at its platt 
located in Tyler, Texas, The moculine units require no addition of plenum 
fabrication once manufactured by Carrier at its Texas plant. 

17(a) At all tires material herein, Three Boro and Local 28 have maintained 
in force and effect a collective bargaining agreement. 

(b) The aforesai’ collective targaininy agreement between Local 28 and Three 
Boro, pursuant to Articles 4(b) and 16 requires, in substance, that the work 
of fabricating vlenuis be performed only by sheet metal worl:ers represented 
by Local 28. 

(c) At all times material herein Local 23 has clained, by virtue of its 
agreenent vith Three Boro, that the work of fabricating the plenugs which house 
the moduline units should be perforued by Three Boro's employees who are members 
of or represented Local 238. 

(d) By the said agreement described above in subparagraph (b), Three Boro 
has agreed to cease and refrain from handling, or otherwise dealing in the products 


of other ecployers, and has agreed to cease and refrain frou doing business 


4% 


with other persons, 

18. In or about May 1973, Local 23, at a membership meeting, adopted a 
resolution which in substance stated that Local 28 members would oppose the 
installation of the moduline units, including attached plenums housing the 
units, manufactured by Carrier in the New York area unless local 29 members 
fabricated the plenums housing the moduline units. 

19. In or about Octover 1973, an employee of Three Boro, who is a meher 
of local 28, refused to perform certain sketching worl: prepatory to and necessary 
for the installation of the Carrier moduline units, including attached plenums 
housing the units,at the job site, 

20. On or about October 23, 1973 and Novenber 16, 1973, Local 23, by Dan 
Pasquanucei, its president, infor-ved Carrier's representative that Three Boro's 
enployee, a member 0% Local 26, would not he permitted to make the sketches for 
the Carrier noduline units and that Local 28 was not goin: to allow the Carrier 
mdouline units to come into New Yorl: because Local 23 menbers were not fabricating 
the plenuns that housed the units. 

21. Three Boro notified Acwe and others, in or about the nicdle of October 
and the early part of Novenber 1973, of its intention to refuse to install the 
Carrier roduline units at the job site because of its contract with local 26, 

« 22. Aa a result of Three Boro's notifications described above in subparagraph 
21, Acne on or about December 14, 1973 refused to accept a partial shipment of 
the noduline units by Carrier. 

23. By the acts and conduct described above ia subparagraphs 1°, 19 and 20 
local 28 has rea“fired and continues to maintain and give effect to its agrecment 
with Three Boro described above in paragaph 17, 


24, By the acts and conduct described above in subparactaph 21, Three Boro 
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has reaffirred and continues to maintain and give effect to its agreement with 
Incal 28 described above in subparagraph 17. 
25. Local 2€ enzazed in the conduct described above in paragraphs 18, 19 
and 20 with an object to force and require Three Boro, Acwe and other persons 
to cease using, or otherwise dealing ir the products of Carrier and to cease doing 
business with Carrier. 
26. By the acts described above {in paragraphs 13, 19 and 20 and by each 
of said acts, for the objects described above in paragraph 25, local 28 enzaged 
in and ia engaging in unfair labor practices affecting commerce within the 
meaning of Section 0(b)(4)(i1)(B) and Section 2(6) and (7) of the Act, / 
27. By the acts described above in paragraphs 1£, 19 and 20 and by each 
of said acts, Local 20 engaged in and is engaging in unfair labor practices 


affecting cormerce with the weaning of Section C(e) and Section 2(6) and (7) 


of the Act. 

The acts of Ixcal 26 described above in parag-aphs 18, 19 and 20 occurring 
in connection with the operations of Carricr described above in paragraph 2, have 
a close, intimate, and substantial relation to trade, traffic, and coimerce among 
the several States and tend to lead to laba disputes burdening and obstructing 
commerce and the free flow of co:nerce, 

PLEASE TAKE NOTICE that on the 15th day of April 1974, at 11:00 a.m, 
at 26 Federal Plaza, 36th Floor, in the City and State of New York, a hearing 
will be conducted before a duly designated Administrative Lav Judge of the 
National Lahor Relations Board on the allegations set forth in the above 
Consolidated Conpleiut, at which time and place you will have the right to 
appear in person, or otherwise and sive testimony. 


You are further notified. that, pursuant to Sections 102.20 anc 102,21 
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of the Board's Rules and Reeulations, the Respondent shall file with the Regional 


Director, Region 2, acting in this matter as agent of the National Labor Relaticns 


Board, an original and four (4) copies of an answer to the said Consolidated 
Complaint within tco (10) days fron the eervice thereof, and that unless it 
does sco all of the allegations in the Consolidated Complaint shall be deemed to 
be adnitted by it to be true and iy be so found by the Board. Imiediatelyy 
upon the filing of its answer, Respondent shall serve a copy thereof on each 
of the other parties. 

Form NLRB-4668, Statement of Standard Procedure jn Formal Hearings Held 
Before the National Labor Relations Board in Unfair Labor Practice Cases is 
attached, 


Dated at New York, New York this 2Cth day of February 1974, 


Alo ee 


“Sidney Daniclson, Re Resional Director 
National Labor Relations Board 
Region 2 

26 Federal Plaza, Room 3614 

New York, New Yori: 10907 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 2 


SHEET METAL WORKERS INTERNATIONAL 


ASSOCIATION, LOCAL 28, AFL-CIO 
and CASE NO. 2-CC-1296 
CARRIER AIR CONDITIONING COMPANY, 
A DIVISION OF CARRIER CORPORATION 
SHEET METAL WORKERS INTERNATIONAL 
ASSOCIATION, LOCAL 28, AFL-CIO 


and 


CARRIER AIR CONDITIONING COMPANY CASE NO. 2-C#-66 
A DIVISLON OF CARRIER CORPORATION. 


and , 


THREE BORO SHEET METAL AND 
VENTILATING CO., INC. . 


Party to the Contract 
NOTICE OF INTENTION TO AMEND THE COMPLAINT 


PLEASE TAKE NOTICE that the the outset of the hearing in this matter, 
Counsel for the General Counsel will move to amend the Complaint in the following 
manner: 
1. Yaragraph 17 of the Complaint will be amended to read: 
17(a) At all times material hercin, Three Boro and Local 28 have 
maintained in force and effect a collective bargaining agreement. 
iC (b) The most recent collective bargaining agreement between Three 
Boro and Local 28 was executed on July 6, 1972 for a term to expire on June 30, 


1975. 


(c) Pursuant to Sect 8, of the aforesaid agreement, Three 
Pas apreed that if Local 28 should at any time thereafter enter into an agreement 
with the Sheet Metal and Air Conditioning Contractors National Association, New 
York Chapter Inc., (herein called the Association), an employer association which 
bargains with Local 28 on behalf of its employer-members, that the terms ard con- 


ditions of such an agreement would be incorporated by reference into the agreement 


described above in subparagraph (b) between Three Boro and Local 28. 


(d) On or about August 31, 1972, the Association and Local 28 


entered into a collective bargaining agreement covering certain employers employed 


Q 
a 
q 
& 
f 
i 
7 
by the Association's employer-members, which agreement ia for a term to expire on j 
June 30, 1975. { 

(e) The collective bargaining agreement between the Assoctation 
and Local 28, as dencribed above in subparagraph (d) and incorporated by reference i 
into Three Boro's agreement with Local 28, contains provisions at Article l, 

Section 3 and Rule II entitled Memorandum Containing No Subcontracting Clause," i 
which purport to require, in substance, that the work of fabricating plenums be i 
performed only by employees who are represented by Local 28. 

(f) At all tires eaterial herein, Local 22 has claimed and con- | 
tinues to claim that by virtue at its agreements with Three Boro and the Associa- 
tion, that the work of fsbricating plenuins on moduline units should he performed : 
by employees who are members of or represented by Local 28 and who are employed by | 
Three Boro or any other employer having a collective bargaining agreement with 
Lecal 28. i 
(3) By the agreements described above in subparagraphs (a) through 


(e) Three Boro ard other persons have agreed to cease ard refrain from handling, 


or otherwise dealing in the products of other employers or persons and has agreed & 
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to cease and refrain from doing businesa with other employers or persons. 
2. Paragraph 20 of the Complaint will be anended to read: 

20(a) On or about October 23, 1973 and November 16, 1973, Local 28, 
by Dan Pasquannuci, its president and agent, informed Carrier's representative 
that Three Boro's employees, members of Local 28, would not be permitted to make 
the shetches for the Carrier moduline units. 

(b) On the dates set forth in subparagraph (a) and also on or 
about July 23, 1974 Local 23 by Dan Pasquannuci and Edward Stack, its current 
President and agent, respectivély informed Carrier's representative that Local 28 
was not going to permit Carrier's moduline units to be utilized or installed in 
New York because employees represented by Local 28 were not fabricating the 
plenums on the units. 

3. Paragraph 23 of the Complaint will be anended to read: 

23. By the acts and conduct described above in paragraphs 18, 19 
and 20, Local 23 has reaffinied and continues to maintain und give effect to its 
agreements described above in paragraph 17. 

4. Paragraph 26 of the Complaint will be amended to read: 

26. By the acts and conduct described above in paragraphs 18, 19 
and 20 and by each of said acts for the objects described above in paragraph 25, 
Local 28 induced and encouraged individuals employed by Three Boro to refuse to 
perform services for said Employers and has threatened, coerced and restrained 
Three Boro, Acme ard other persons and thereby engaged in and is engaging in 
unfair labor practices gh teicina Wineiecs within the meaning of Section 8(b) (4) (1) 
(11) €B) and Section 2(6) and (7) of the Act. 

5. Paragraph 27 of the Complaint will be amended to read: 
27. By the acts described ebove in paragraphs 13, 19 and 20 and by 


ecch of said acts, in conjunction with the agreements described above in pare- 
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graph 17, Local 28 engaped in snd ie cngaying in unfair labor practices effecting 
caurmmerce within the invaning of Section S(e) and Section 2(6) and (7) of the Act. 
6. there will be added to the Complaint a parezgraph 28 to read: 

2%. The acts of Local 28 described above in paragraphs 18, 19 and 
20 occurring in connection with the operations of Carrier described abcve in 
paragraph 2, have a close, intimate, and substantial relation to trade, traffic 
and commerce among the several States and tend to lead to labor disputes, burden- 
ing and obstructing commerce and the free flow of commerce. 
Dated at New York, New York 


this 10th day of December 1974 


(27 
ie pue. ( bE ghiin 
mite 


Counsel for the General Counsel 
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SECOND REGION 
Reena ek x 
SHEET Mr'TAL WORKERS INTERNATIONAL Case No. 2-CC-1296 
ASSOCIATION, TOCAL 28, AFL-CLO Case No. 2-CE-66 

and 
CARRIER AIR CONDITIONING COMPANY, : 
A DIVISION OF CARKIER CORPORATION ANSWER 

and : 
THREE BORO SHEET METAL AND VENTILATING , 
co., ine. 

Party to the Contract. 
ee ee ee ee ee ee ee A EE UG Ee Ge EE x 
Respondent, SHEET METAL WORKERS INTERNATIONAL ASSOCIATION, 

LOCAL UNION NO. 28, AFL-CIO, by its attorney, SOL BOGEN, answer- 
: ¢ 
ing the Consolidated Complaint* herein, alleges: 


4 


FIRST: Denies each and every allegation contained in the | 
paragraphs of the Complaint designated: “"17(b)", "17(c)", “18", 


#20", jr 8 ay par? aly a "96" and "“o7". 


SECOND: : 


Denies knowledge or information sufficient to form 


a belief as to the allecations contained in the paragraphs of 


1 
the Complaint designated: "otal", tAtal*, “4tb)", “Sla)”,: “Ste 7 


"“Gta)™; be Se Go lb Ca}, Tie)”; eee Gls) ihaahi NP Ce Os a as Tks "La" 


sali OE Haack EAT a On  LEtays a ssi Ol ae and wil? 2? eal 


*Complaint consolidated as per Order of 
Regional Director, dated February 28, 1974. 


AS AND FOR A SEPARATE AND COMPLETE DEFENSE 


THIRD: The issues raised in the Complaint are, and have 


been moot by reason that (a} the job and work that are the sub- 


i 
| 
| 
\ 
| 


ject matter of the Complaint have long since been completed with- 
out incident or activity that may be considered violative of the 
Act, (>) the acts in which it is alleged Local 28 engaged in 


October and November 1973 (which are expressly denied) were 


isolated and remote, and have been entirely dissipated at this. 
time and. (c) the alleged agreement by and between Local. 28 and 


“Three Boro" and the several provisions thereof cited in the 


tf 
Complaint have been superceddd, are null and void, and have not 


Ne 
been maintained or given effect. 


e 
3 


WHEREFORE, Respondent respectfully requests that the Con- 
plaint herein be dismissed in its entirety. 


Dated: New York, N: Y. 
November 12, 1974. 


SHEET METAL WORKERS INTERNATIONAL 
ASSOCIATION, LOCAL UNION NO. 28: 


By: | SOL BOGEN, Atccorney 


SOL BOGEN 

One Penn Plaza 
New York, N: Y. 
(212)  736-/570 


GENERAL COUNSEL'S EXHIBIT 2 
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 2 


SHEET METAL WORKERS INTERNATIONAL 
ASSOCIATION, LOCAL 26, 
and Cases Nos. 2-CC-1296 
2-CE-66 
CARRIER AIR CONDITIONING COMPANY, 
A DIVISION OF CARRIER CORPORATION 


and 


THREE BORO SHEET METAL AND 
VENTILATING CO., INC. 


Party to the Contract 
and 
SHEED ME AND AIR CONDITIONING 
is 


- 
CONTRAC' S NATIONAL ASSOCIATION, 
NEW YORK CHAFTER, iNC. 


A 
R 


T 
@) 
Intervenor 


STIPULATION 

It is hereby stipulated and agreed by and among Shcet Metal 
Workers International Association, Local 28, AFL-CIO, the Respondent, 
herein called Local 28; Carrier Air Conditioning Company, A Division 
ef Carrier Corporation, the Charging Party, herein called Carrier; 
Sheet Metal and Air Conditioning Contractors National Association, 
New York Chapter, Inc., the Intervenor, herein called the Association, 
and Counsel for the General Counsel of the National Labor Relations 


Board, all parties to these proceedings, as follows: 


~-2- 


1. Carrier is, and has been at all times material herein, 


a Delaware corporation whose principal office and place of business 
is in Syracuse, New York. Carrier has manufacturing facilities at 
other locations, including Tyler, Texas, and sales offices at various 
locations, including New York, New York. Carrier is engaged in the 
manufacture, sale and distribution of air conditioning equipment 

and related products. 

2. Three Boro Sheet Metal and Ventilating Co., Inc., is, and 
has been at all times material herein, a New York corporation whose 
principal place of business is at 11 Wyeth Street, Brooklyn, New York, 
where it is engaged in providing sheet metal contracting services 
and related services. 


3. Acme Climate Control is, and has been at all times material 


herein, a New York corporation whose principal office and place ‘apg 


business is at 49 Purchase Street, Rye, New York, where it is engaged 
in providing heating, air conditioning and ventilating contracting 
services and related services. | 

4. Ormar Contracting is, and has been at all times material 
herein, a New York corporation whose principal office and place of busin 
is at 739 Main Street, New Rochelle, New York, where it is engaged in 
providing general contracting services and related services. 

5. Isadore & Zachary Rosenfield is and has been at ail times 
material herein a partnership whose principal office and place of 


business is at 58 West 40th Street, New York, New York, where it is 


‘ 


engaged in providing architectural and related services. 


ie 

6, Albert Einstein College of Medicine of Yeshiva University 
is, and has been at all times material herein, a corporation duly 
organized under, and existing by virtue of, the laws of the State of 
New York. 

7. The Health and Hospital Corporation of the City of New York 
is, and has been at all times material herein, a governmental agency 
established and maintained by the City of New York. 

8. The Van Etten Drug Treatment Program is, and has been at 
all times material herein, a federally funded program designated for 
the treatment of drug patients.’ 

9. At all times material herein Albert Einstein College of 
Medicine, The Health and Hospital Corporation of the City of New York 
and the Van Etten Drug Treatment Pregram are, jointly, the owners Of ia 
facility called the Van Etten Drug Treatment Center. 

10. Carrier manufactures a product which it designates as the 
Carrier 37P Moduline Weathermaster air terminal unit and which is more 
fully described in Appendix A attached hereto and made a part hereof. 
Carrier also manufactures a product which it designates as the Carrier 
37A Dual Moduline unit and which is more fully described in Appendix B 
attached hereto and made a part hereof. 

ll. Carrier is the owner of the following patents granted by the 
United States Patent Office, copies of which are attached hereto and 


made a part hereof. 


U. S. Patent Number Appendix 


3,082,676 C2 
3,143,292 Cc~2 
3,383,929 
3,554,112 
3,554,111 
3,591,076 
3,677,164 
3,703,140 
3,730,012 
3,167,253 
3,225,788 
3,653,588 
3,796,36/ 
3,117,723 
3,595,475 
3,127,835 
3,790,075 
3,606,224 
3,657,901 
3,700,198 


3,807,023 


. f 

| | 

. f 
oe 


3,824,800 
3,434,409 
3,623,543 


3,844,868 


12. Local 28 and the Association, and those Employers who 
subscribed thereto, were parties to a collective bargaining agreement 
effective August 4, 1969, and terminating June 30, 1972, a copy of 
which is attached hereto as Appendix D and made a part hereof. 

13. Local 28 and the Association, and those L  »loyers who 
subscribed thereto, are parties ko a collective bargaining agreement 
effective August 31, 1972, and terminating June 30, 1975, a copy of 
which is attached hereto as Appendix E and a a part hereof. 

14. Three Boro Sheet Metal and Ventilating Co., boo, executed 
a Memorandum of Understanding with Local 28 on July 6, 1972, whereby 
the parties thereto adopted the agreement referred to in paragraph 13 
of this stipulation with certain modifications set out in said Memorandum 
of Understanding, which is attached hereto as Appendix F and made a 
part hereof. : 

15. On or about October 31, 1967, in connection with the 
settlement of a dispute arising out of the installation of Carrier 
Moduline We kipctoaaioe air terminal units in the Police Headquarters 


Building then under construction in New York City, Local 28, Carrier, 


the Association, and others executed a memorandum addressed to Hon. 

Eugene Hult, Commissioner, Department of Public Works, New York, 

New York, which is attached hereto as Appendix G and made a part hereof. 
16. On or about June 16, 1970, George T. Baum, Assistant to 

the Chairman of Carrier, sent a letter to Edward F. Carlough, then 

General President, Sheet Metal Workers International Association, 1000 

Connecticut Avenue, N. W., Washington, D. C., regarding installation 

of Carrier Moduline units in New York, New York, which is attached hereto 


as Appendix H and made a part hereof. 


~ 


a 

17. About mid-October, 1972, -an—ad—hoe—Sheet Metat—industry 
he ‘ r fuse base 

Research and Review Committee, appointed by then—President—of Local 


NN 


28 Dan—-Pasquinucci, whose members were Richard Berman, Howard Bretz ‘ 
EX. Oe ie Ave ok 
and William Connolly, submitted an undated Report to Local 28 evaluating 
4 


the Carrier Moduline Variable Volume Unit. A copy of said report is 
attached hereto as Appendix I and made a part hereof. larry Sturgis, 


Executive Director of the Sheet Metal Industry Council of New York, 
Vi hee re lt oA et (te ere ae ad 
eG as-secretary of this Committee. 


A 


\ Thereafter and on or about October 16, 1972, Larry Sturgis 


transmitted a proposal from the Executive Board of Local 28 to Carrier 


—_m_ mH mR Hm mE mE Hm Ee He He He Se eS 


District Sales Manager August, Contardi under which Local 28 would 
accept Carrier Moduline units in New York City. This proposal was 
transmitted by Mr. Contardi to Carrier headquarters in Syracuse, 


New York, on or about October 16, 1972 by TWX, a copy of which is 


attached nereto as Appendix J and made a part hereof. Subsequently, 
on or about October 18, 1972, Mr. Contardi transmitted by letter to 
Mr. Sturgis a counter proposal from Carrier to Local 28, a copy of 
which is attached hereto as Appendix K and made a part hereof. 
19. On or about. February 1, 1973, Larry Sturgis wrote a letter 
regarding variable volume systems to the Board of Trustees, Sheet 
Metal Industry Council of New York, a copy of which is attached hereto 
as Appendix L and made a part hereof. On or about March 26, 1973, 
Mr. Sturgis wrote another letter on the same subject to John J. Flannery 
P.E., President, SMACNA New York City Chapter, Inc., a copy of which 
is attached hereto as Appendix M and made a part hereof. 
te 
20. On or about April 1, 1973, Albert Einstein College of Medicine 
of Yeshiva University entered into an agreement with Zachary Rosenfield, 
of the firm ee and Zachary Rosenfield, for architectural services 
in connection with the remodeling and furnishing of wing "A" of the 
lst floor we Van Etten Hospital to provide quarters for the Methadone Chest 
Disease Program. A copy of that agreement is attached hereto as Appendix 
N and made a part hereof. 
21. Thereafter, on or about June 18, 1973, an invitation to bid 
on a construction project known as the Van Etten Drug Treatment Program, 


located at Albert Einstein College of Medicine, Bronx Municipal Hospital 


Center, Bronx, New York, was issued. Specifications for the project 


were prepared by Isadore and Zachary Rosenfield, Architects/Hospital 


Consultants, 58 West 40th Street, New York, New York, with the assistance 


as consulting engineers of Hankins & Anderson, 2117 North Hamilton Street 
Richmond, Virginia. A copy of the letter of agrcement between Isadore 
and@ Zachary Rosenfield and Hankins & Anderson, dated May 3, 1973, is 
attached hereto as Appendix O and made a part hereof. A copy of 
relevant portions of the aforesaid specifications, including Division 
15 - Mechanical, Section 15B - Heating, Ventilating and Air Conditioning, 
is attached hereto as Appendix P and made a part hereof. 

22. On or about June 26, 1973, Albert Einstein College of 
Medicine of Yeshiva University entered into an agreement with the Ormar 
Building Corporation, 739 Main Street, New Rochelle, New York, to act 
as Construction Manager for the Van Etten Drug Treatment Program. A 
copy of that agreement is attached hereto as Appendix Q and made a 

-_ 

part hereof. 

23. On or about October 1, 1973, the Ormar Building Corporation 
entered into a subcontract with Acme Climate Control Corp., 49 Purchase 
Street, Rye, New York, to perform. “Heating, Ventilating and Air Con- 


Gitioning work for Van Etten Drug Treatment Program." A copy of that 


agreement is attached hereto as Appendix R and made a part hereof. 


24, On or about August 10, 1973, Acme Climate Control Corp. 
issued purchase order No. 4937 to Carlton-Stuart Corp., Long Island 
City, New York, a distributor of Carrier, confirming an order for, 
inter alia, 92 “Variable Volume Terminals and Sleeves w/access'/," 


which were Carrier 37A Moduline units, to be shipped to Van Etten 


Drug Treatment Center. A copy of that purchase order is attached 
hereto as Appendix S and made a part hereof. 
7 25. On or about December 6, 1973, Acme Climate Control Corp. 
entered into a subcontract with Three Boro Sheet Metal and Ventilating 
Co., 11 Wythe Street, Brooklyn, New York, to perform the installation 
work at the Van Etten Drug Treatment Center of the Carrier 37A Moduline 
Units referred to in paragraph 24. A copy of that agreement is attacned 
hereto as Appendix T and made a part hereof. 

26. On or about March 12, 1974, Carrier District Sales Manager 
A. C. Contardi transmitted a letter to Local 28, Attention: Dan 
Pasquinucci, President, enclosing a draft memorandum of agreement 
regarding acceptance and installation of Carrier Dual Moduline Units 
in New York City, a copy of which is attached hereto as Appendix U 
and made a part hereof. -. 
Atg deed 

27.‘ On or about May 10, 1974, a meeting of an-ad. hoc Sheet Metal 
industry Research and Review Committee, appointed by-then-President of 
Local—28- Dan-Pasqtirnucei, met to evaluate the Carrier Moduline unit. 
Members of the Committee were Richard Berman, Howard Bretz and Frank 


Rueckert. Robert S.-Schluter, representing the Sheet Metal Industry 


Promotion Fund of New York City acted-as secretary and Carrier District 


Sales Manager A. C. Contardi also attended. A copy of minutes of 
/ 
/ 


‘ 


this meeting prepared by Mr. Schluter are attached hereto as Appendix V 
~ 7 
and made a part hereof and a copy of minutes prepared “by Mr. Contardi 


‘ 


are attached hereto as Appendix W and made a part hereof. 

28. On or about April 26, 1973, the Joint Adjustment Board of 
Local 28 and the Association held a meeting at which one item on the 
agenda was "Variable Air Systems." A copy of the portions of minutes 
of that meeting pertaining to variable air systems is attached hereto 
as Appendix W-1 and made a part hereof. 

— 

29. Local 28 is not a party to a collective bargaining agreement 

with any of the parties referred to in paragraphs l, 3, 4, 5, 6, 7, 8, 


o. 21, 24, 30 and 31 oF this stipulation. 


30. At some time prior to February, 1974, Columbia Presbyterian 
Hospital entered into an agreement or agreements with Meyer, Strong & 
Jones, Engineers and Rogers, Butler & Burgun, Architects, to perform 


professional services in connection with a construction project known 


f 
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as Babies Hospital Addition, 9th through 12th floors. A copy of relevan 
portions of the specifications for said project, to wit Specification 
Section 15A-4, paragraph 12, "Moduline Units," prepared by Meyer, Strong 
& Jones and Rogers, Butler & Burgun are attached hereto as Appendix X 
and made a part hereof. 

31. About January, 1974, H. Cohan Contracting Corporation entered 
into an agreement, which is attached hereto as Appendix X-1 and made a 
part hereof, with Columbia Presbyterian Hospital to perform the mechanic 
work on the Babies Hospital Addition in accordance with specifications 


prepared as set out in paragraph 30, including a provision for the 


furnishing and installation of Carrier 37AF Moduline Mark 5TM Weather- 
master Terminals with self-contained controls. The drawings supplied to 
H. Cohan Contracting Corporation for installation of the aforesaid 
Carrier units, as certified by Meyer, Strong & Jones, are attached hereto 


as Appendix X-2 and made a part hereof. 

32. On or about May 29, 1974, H. Cohan Contracting Corporation con- 
firmed a purchase order with Carrier for delivery by Carrier to Babies 
Hospital Addition of, inter alia, Carrier 37AF Moduline variable volume 
ceiling diffusers in accordance with the plans and specifications referred 
to in paragraph 28 above. A copy of this purchase order is attached heret: 


as Appendix Y and made a part hereof. 
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gis 30. At some time prior to February, 1974, Columbia Presbyterian 
Hospital entered into an agreement or agreements with Meyer, Strong & 
Jones, Engineers and Rogers, Butler & Burgun, Architects, to perform 
professional services in connection with a construction project known 

as Babies Hospital Addition, 9th through 12th floors. A copy of relevant 
portions of the specifications for said project, to wit Specification 
Section 15A-4, paragraph 12, "Moduline Units,” prepared by Meyer, Strong 
& Jones and Rogers, Butler & Burgun are attached hereto as Appendix X 


and made a part hereof. 


31. About January, 1974,' H. Cohan Contracting Corporation entered 


into an agreement with Columbia Presbyterian Hospital to perform the 
mechanical work on the Babies Hospital Addition in accordance with 
specifications prepared as set out in paragraph 30, including a pro- 
vision for the furnishing and installation of Carrier 37AF Moduline 
Mark 5TM Weathermaster Terminals with self-contained controls (Appendix 
X~-1). 
piel dE 

32. On or about May 29, 1974, H. Cohan Contracting Corporation 
confirmed a purchase order with Carrier for deliv: by Carrier to 
Babies Hospital Addition of, inter alia, Carrier 37AF Moduline variable 
volume ceiling diffusers in accordance with the plans and specifications 


referred to in paragraph 28 above. A copy of this purchase order is 


attached hereto as Appendix Y and made a part hereof. 
— 


33. General Sheet Metal,,“Tpc., is a member of the Association 
¢ i 


and, pursuant to its membership therein, is bound by the collective 
bargaining agreement between Local 28 and the Association referred to 
in paragraph 13 of this stipulation. 

34. On or about June 11, 1974, H. Cohan Contracting Corporation 
entered into an agreement with General Sheet Metal, Inc., 434 B.. DEStH 
Street, Bronx, New York, to perform certain sheet metal work at the 
Babies Hospital Addition. A copy of this agreement is attached hereto 
as Appendix Z and made a part hereof, 


35. - Thereafter on or about November 7, 1974, Local 28 filed 


charges against General Sheet Metal, Inc., alleging a violation of the 
collective bargaining agreement between Local 28 and the Association, 


to which General Sheet Metal, Inc., was a party. A copy of said 


charges are attached hereto as Appendix AA and made a part herecf. 


oR 36. This stipulation is made witho.t prejudice to any objection 


any party may have as to the materiality or relevancy of any facts 


stated herein or in the Appendices attached hereto and made a part hereof 
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Init Including Components Thereof -cont'd- 
United States Patent Numbe 
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This patent covers the spacer members used to 
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This patent relates to the pressure regulator employed 
to vary the inflation of the bellows in response t% changes in 
duct pressure. 


3,653,583 4/4/72 
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STANDARD FORM 
OF UNION AGREEMENT 


SHEET METAL CONTRACTING DIVISION 
OF THE 
CONSTRUCTION INDUSTRY 
BETWEEN 
LOCAL UNION NO. 28 of SIIEET METAL WORKERS 


INTERNATIONAL ASSOCIATION of GREATER 
NEW YORK, 


4ND 


SHEET METAL CONTRACTORS ASSOCIATION OF 
NEW YORK CITY, INC. 


and those Employers who subscribe thereto 
WITH 


Addendum and Regulations 


Effective: August 4, 1969 Terminates: June 30,1972 
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STANDARD FORM 
OF UNION AGREEMENT 


SHEET METAL CONTRACTING DI!ViSION 
OF THE 
CONSTRUCTION INDUSTRY 


THIS AGREEMENT, entered into as of this ith day of 
August, 1969, by and between SHEET METAL CONTRAC- 
TORS ASSOCIATION OF NEW YORK CITY, INC., herein- 
after referred to as the “Employer” and LOCAL UNION 
NO. 28 OF SHEET METAL WORKERS INTERNATIONAL 
ASSOCIATION OF GREATER NEW YORK, herrinafter 
referred to as the “Union”. 


* 


ae 


ARTICLE I 


Section 1. This Agreement covers the rates of pay, rules and 
working conditions of all employees of the Fmployer engaged 
in the manufacture, fabrication, assembly, erection, installa- 
tion, dismantling, reconditioning, adjustment, alteration, re- 
pairing, anc servicing of all sheet metal work (including 
ferrous or non-ferrous sheet metal) of No. 10 U. S. gauge or 
its equivalent or lighter gauge, or eny and all sub-titute 
materials used in lieu thereof (any question of jurisdiction of 
substitute matcrial to be scttled in accordance with the Joint 
Arbitration Pian between the Building Trades Fimp!oyere’ 
Associatiun and the U: ions of the Building Trades of the City 
of New York), including all shop and field sketches used in 
fabrication and erection (including those taken froin original 
architectural and engineering drawings or sketches) and all 
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other work included in the jurisdictional claims of Sheet 
Metal Workers International Association, 


Section 2. Testing and Balancing of all air-handling equip- 
merit and duct work contracted for prior te 7ne 30, 1969, shall 
be done by a composite crew of one journey:nan sheet metal 
worker and one tester. Testing and Balancing of all atr- 
handling equipment and duct work on all work contracted for 
after June 39, 1969, shall be done only by journeymen sheet 


metal workers. 


Il. MEMORANDUM CONTAINING 
NO SUBCONTRACTING CLAUSE 


For the preservation of the work opportunities of the 
Journeymen Sheet Metai Workers and Apprentice Sheet Metal 
Workers within the collective bargaining unit, each Employer 
within the collective bargaining unit shall not subcontract out 
any itern or items of work described hercinbelow; except that 
each said Employer shall have the right to subcontract for the 
manufacture, fabrication or installation of such work with 
any other Employer ‘ithin the collective bargaining unit: 

’ 


1. Radiator enclosures except when manufactured and sold as 
a unit including heating element. 


2. Functional Louvers. 


3. Attentuation Boxes except for mechanical devices con- 
tained therein. 


2a. Sound traps. 
4. Dampers: All types of Dampers, including Autematic 
Dampers and Multi-Zone Dampers, Manual Control Damp- 


ers and Fire Control Dampers, except Patented Pressure 
Reducing Devices. 


5. Skylights, Sheet Metal Sleeves, Pressure Reducing Boxes, 
Volume Control Boxes, Troffers (plenums), High Pressure 


Fittings and Gutters (excluding % Round Gutters). 


6. Air handling units in excess of 30,000 C.F.M.’s. 
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7. All other work historically, traditionally and customarily 
performed by Journeymen Sheet Metal Workers and Ap- 
prentice Sheet Metal Workers within the collective 
bargaining unit in accordance with the collective bargain- 
ing agreement. ie 


RULE XI 


Parties to the Agreement herchy agree to establish a Joint 
Adjustment Board with equal representation thereon, who 
shall hold regular or special meetings as circumstances may 
warrant, and to whom shall be referred all matters of con- 
troversy or dispute arising out of the operation of the agree~ 
ment or affecting relations beiween the partics hereto which 
cannot be settled by the duly authorized representative of the 
Union and the Employer directly involved in accordance with 
provisions of the Agreement. 


Within ten (10) days after the signing of this Agreement 
the parties hereto shall notify each other in writing of the 
names of their representatives on the Joint Adjustment 
Board. The designation of any representative may be revoked 
at any time at the pleasure of the Union or the Employer, as 
the case may be, and any vacancy caused by the death, resig- 
nation or revocation of the designation of any such represen- 
tative shall be filled by the Union or the Employer, as the case 
may be, notice of any such new designation being given in 
writing to the other party. 


The Joint Adjustment Board shal! consist of twelve (i2) 
mernbers designated by the Employer and tweive (12) mem- 
bers designated by the Union. 


If either the Employer or the Union is represented at any 
meeting by fewer members than the other, the tutul of the 
vot. 3 cast by either side shall not exceed the number of mem- 
bers present for the side having the smaller representation. 
A dccision rendered by the Board shall be final and binding. 


No member of a Joint Adjustment Board directly involved 
in a case befure the Board shall sit in consideration of the case 
before the Board. 


RULE XVIII 

An employer having been charged with violating Article VII 
Secti 11 of the Agreement, for paying to a journeyman sheet 
metal worker less than the prescribed rate of wapes shall, on 
notice, appear before a meeting of the Joint Adjustment 
Board, called to consider the complaint and charges. Upon 
the submission of conclusive proof of said charge of violation, 
the Joint Adjustment Board shall find the Erployer guilty, 
and order that, without »:ndue delay, the Emnlover shall pay 
in cash to the journeyman sheet metal worker involved the 
difference between the prescribed wage rate and that tendered 
by the Employer and accepted by the Journeyman sheet 
metal workers. 


A journeyman sheet metal worker violating this Agreement 
signed as of the 4th day of August, 1969, by accepting less 
than the rate of wages prescribed in Article VII Section 1 of 
this Agreement, shali, without undue delay, pay as liquidated 
damages into the Sick Dues Relief Fund of Loral Union 28 
the cash difference between the Agreement ware rate pre- 
scribed and that aceepted by him from the convicted Employer, 
and be subject to such discipline exercised as provided in the 
Constitution and Ritual of the Sheet Metal Workers Interna- 
tional Association. 


An Employer tried and convicted for violation of any other 
provisions of the Agrcement and rules or reculations shall 
have recorded against him the fact of ench violation as a first 
offense, and be censured; and on the second offense he shall 
be penalized either in the manner prescribed above or in heu 
thereof shall have a fine imposed that will be co:mmen-urate 
with the loss adjudged by the Joint Adjustment Board to have 
been sustained by journeyman sheet metal workers by reason 
of such violation. 
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APPENDIX E 


STANDARD FORM 
OF UNION AGKRESMENT 
SHEET METAL CONTRACTING DIVISION 


OF THE 
CONSTRUCTION INDUSTRY 


BETWEEN 


SHEET MLTAL WORKERS 
INTERNATIONAL ASSOCIATION 
LOCAL UNION NO. 28 


and 


SHEET “ETAL AND AIR CONDITIONING 
CONTRACTORS NATIONAL ASSOCIATION 
NEW YORK CUPY CUAVIE RL INC. 


and those Emj!oy-73 who sib-cribe hereto 
Wit 


Addendum cnd Regulaticrs 
Effective: August 31,1972 Terminat:s: June 39, 1975 


<> 


Weal 
STANDARD FORM 
OF UNION AGREEMENT 


SHEET METAL CONTRACTING DIVISION 
OF THE 
CONSTRUCTION INDUSTRY 


THIS AGREEMENT, entered into as of this 31st day of 
August, 1972, by and between SHEET METAL AND AIR 
CONDITIONING .-CONTR ACTORS NATIONAL ASSOCIA- 
TION, NEW YORK CIFY CHAPTER, INC., hereinafter 
referred to as the “‘Mmployer” and SHEET “it. TAL WORK- 
ERS INTERNATIONAL ASSOCIATION, LOCAL UNION 
NO. 28, hereinafter referred to as the “Union”. 


ARTICLE I 
SECTION 1. This agreement covers the rates of pay, rules 
and working conditions of all employees of the_fmployer 
a pp ech a en mem <i 
engaged in the manufacture, fabrication, assembly, erection, 


installation, dismantling, reconditioning, adiusiment, altera- 
tion, repairing, and servicing of all sheet meta! work (including 
ferrous or non-ferrous sheet metal) of No. 10 U.S. gauge or its 


including all shop and tield sketches used in fabneation and 
erection (including these taken from onginal architectural and 
engineering drawings or sketches) and all other work included 
in the junsdictional claims of Sheet Metal Workers Inter- 
national Association. 


SECTION 2. (a). Testing and balancing of all air-handlng 
equipment and duct work contracted for after June 30, 1969, 
shall be performed only by journeyman sheet metal workers in 
the bargaining unit covered by this Agreement. ay 
— (b). Any drawings, floor layouts, fan data, 
or outlet sheets that are required by the Employer for testing 
and balancing shall be prepared oy sheet metal journeymen or 
apprentices in the bargaining unit covered by this Agreement. 
Any existing plans, layouts, sepias, furnished by the owner, 
architect, engineer, or prepared by journeymen or apprentices 
for other purposes shall be used for testing and balancing. Any 
typing or duplicating may be done by office personnel. Any 
instrument or device and method of testing and balincing may 
be used if approved by the engineer or approving authority. 
The work shall be deemed completed when accepted by the 
engineer ot approving authority. 


SECTION 3. All internal linings for casings, plenums and 
ducts are, and shali itmain the work of the sheet metal 
workers exclusively, which si:cd) be performed only by 
journeyman and apprentice sheet inctal workers in the 


bargaining unit covered by this Agreement. Internal linings for 
casings, plenums and ducts must be lined prior to erection. 


SECTION 4. Supply casings shall be the work of and be 
performed only by journeyman and apprentice sheet metal 
workers in the bargaining unit covercd by this Agreement in 
accordance with Sketch “A” unrexed hereto. 


SECTION S. Supply air shafts shall be sheet metal and the 
work of and be performed only by journeyinan and appientice 
sheet metal workers in the bargaining unit covered by this 
Agreement. : 

ARTICLE I 

SECTION 1. The Fiuployer aprees that ail the work 
described in ARTICLE I shall be pe ormed only by journey- 
man or apprentice sheet metal we aers in the burgaining unit 
covered by this Agreement. 


ARTICLE X 
SECTION 1. Grievances of the Finployer or the Union, 
ansing out of interpretation or enforcement of thy Agree- 
ment, shall be settled between the Employer directly involved 
gad the duly authorized representative of the Umion, af 
possible. An employer may ha the local Association present 
to act as his iepresentative 


SECTION 2. Gricvances no! ettled as provided in Section 
1 of this Article may be appe. .d by esther party to the Local 
Joint Adjustment Board in the area in which the work 1s 
performed and such Board shali meet promptly on a date 
mutually agreeable 1o the members of the Board, but in no 


ll 


cas¢ more than fourtcen (14) calendar days following the 
request for its services, unless the time 1s extended by mutual 
agreement of the parties, to render a final and binding 
determination, except as provided in SECIIONS 3 and 5 of 
this Article. The Board shall consist of unm egual number of 
representatives of the Union ind of the Local Employer's 
Association and both sides shall cast an equal number of votes 


at each meeting. The local Pinployer’s Association, on its own 
initiative, may submit grievances .for determination by the 
Board as provided in this Section. 


Notice of appeal to the Lucal Joint Adjustment Board 
shall be given within thirty (30) days aiter teriuination of the 
procedures prescribed in SECTION 1 of this Article, unless the 
time is extended by a inutual agreement of the parties. 


SECTION 3. Giicvances ‘not disposed of under the pro- 
cedure presenbed in SECTION 2 of this Article, hecuuse of a 
deadlock, or failure cf such Board to act, may be appesied 
jointly or by either party to a Panel consisting of one (1) 
representative appointed by the General President of Sheet 
Metal Workers’ International Association and one (1) repre- 
sentative appointed by the Chairman ot the Labor Relations 
Committee of Sheet Metal and Au Conditioning Contractors’ 
National Association, Inc. Appeals on behalf of employees 
shall be mailed to the General Secretary-Treasurer of the S'cet 
Metai Workers International Assuciation and those on behalf 
of an employer matied to the Secretary of the Labor 
Committee of the Sheet Metal und Air Conditioning Con- 
tractors’ National Association, Inc. Joint appeals shall be 
mailed to the Secretunes of both Associations. Notice of 
appeal to the Panel shall be given within thirty (30) duvs after 
termination of the provedures prescribed in SECTION 2 of 
this Article. Such panel sha']l meet promptly. but in no event 
more than fourteen (14) calendar days following receipt of 
such appeal. unless such time is extended by mutual avreement 
of Pane! members. Except in case of deadlock, the decision of 
the Panel shall be final and binding. 


Notwithstanding the provisions of Paragraph |! of this 
Section, a contractor who was not a party to the labor 
agreement of the area in which the work in dispute is 
performed may appeal the decision of the Local Joint 
Adjustment Board, including a unanimous decision, and 
request a Pancl hearing as sct forth in SECTION 3 of this 
Article, providing uch appeal is approved by both the 
Chairman of the Labor Relations Committce of Sheet Metal 
and Air ‘donditioning Contractors’ National Association, Inc. 
and by the General President of Sheet Metal Workers’ 
International Association. 


SECTION 4. Grievances not settled as provided in SEC- 
TION 3 of this Article, may be appealed jointly or by either 
party to the National Joint Adjustment Board, as established 
by the Sheet Metal Workers’ International Association and the 
Sheet Metal and Aw Conditioning Contractors’ National 
Association, Inc. Submission shall be made and decisions 
rendered under such procedures as may be prescribed by such 
Board, from time to time, and mutually approved by the 
parties creating st. Copics of the procedures shall be available 
from, and submissions of grievances may be made to, either 
the General Secretury-freasurer of Sheet Metal Workers’ 


International Association or the Secretary of the Libor 
Committee of the Sheet Metal and Air Conditioning Con- 
tractors’ National Association, Inc. Submissions on appeal to 
the National Joint Adjustment Board shall be inade within 
thirty (30) days after termination of the procedures prescribed 
in SECTION 3 of this Ariicie. 


SECTION §. A Local Joint Adjustment Board, Panel and 
the National Joint Adjustment Board ure einpowered to render 
such decisions and grant such relief to either party as they 
deem necessary and proper, including awards of damages or 
other compensation and, if it is Weheved warranted, to direct 
that_the involved agreement. and any olher agreement or 
agreements between the employer and anyother local union 


on Dern 
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affiliated with the Sheet Metal Workers’ International Associa- 
tion be cancelled, provided Uiat any decision of a Local Joint 
Adjustment Board directing cancellation of an agreement or 
agreements may be appeuied by the ailected employer or local 
union as a matter of mht, directly to the National Joint 
Adjustment Board. 

SECTION 6. In the event any party fails or refuses to 
comply with any decision of the Local Joint Adjustment 
Board or Panel, without appeai, or any decision of the 
National Joint Adjustment Board, within thirty (320) days after 
notice thereof, a Local Jo:nt Adjustment Board, Panel or any 
party to the dispute may, in addition to any other legal 
remedies which may be available to the parties, request the 
National Joint Adjustment Board to cancel the involved 
agreement and any other’ agreements between the involved 
employer and other local unions affiliated with Shect Metal 
‘Workers’ International Agsociation. Unless otherwise decided 
by unanimous vote, the National Joint Adjustment Board shall 
cancel such agreements if it finds the involved party to be in 
noncompliance with the decision in question. Requests for 
the Board's services shall be made in the same manner and in 
the same form as other appeals to the National Joint 
Adjustinent Board and the procedures followed shall be the 
same except that any inteimediate slep or steps shall be 
omitted and the request made directly to the National Joint 
Adjustment Board. 


SECTION 7. Failure to exercise the neht of appeal at any 
step thereof within the time limit provided therefor shall void 
any right of appeal appheuble to the facts and remedies of the 
grievances involved. There hall be no cessaticn of work by 
strike or lockout during the pendency of the procedures 
provided for in this Article. Except in case of deadlock, the 
decision of the National Joint Adjustment Boardtshall be final 
and binding. 


SECTION 8. Nothing contained in this Article shall apply 
to any controversy or dispute arising out of any notice of 
eopening of this agreement as provided in ARTICLE XVIII 
thereof. ' 
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: ARTICLE XV 


SECTION t. The Employer shall contribute each month 
to the Trustees of the Industry Promotion Fund amounts 
computed by multipiying the total number of hours worked 
by journeyman and apprentice sheet inetal woikers times eight 
cents (8¢) per hour. Reports shall accompany each remittance 
on forms required by the Trustees of the Fund. 


The Industry Promotion Fund shall be used to promote 


16 


the welfare of the Sheet Metal Industry within the City of 
New York and more specificaily to make known the jurisdic- 
ion_of the Tndusiry ang to promote prograins uf industry, 
education, training, administration. of coliective bargaining 
agreements, research and promotion of sheet mets! products, 
Stabilize and improve Eimpivyer-Union relations, promote, 
support and improve the ‘training and employment onpor- 
tunities of employees, and to disseminate to General Con- 
tractors, Architects, Engincers and Owners information about 
the kind, quality and ments of the work done by the industry, 
to make public the terms and conditions of this Agrecment in 
order to avoid grievances and jurisdictional disputes and 
provide expanded opportunities tor employment of journey- 
man shget metal workers. Sais rae te oe 


bie, cr SRL iv 
'’ The Industry Promotion Fund shall be administered by 
Trustees appointed solely by the Employer. 

SECTION 2. (a). The Trustees of the Indusiry Pro- 
motion Fund shall pay the Sheet Metal and Air Conditioning 
Contractors’ National Industry Fund of the United States two 
cents (2¢) per hour for each hour worked ty all employees of 
the Employer covered by this Agreement. Said payments shall 
be made from the cight cent (8¢) contribution to the Industry 
Promotion Fund and shall be remitted to the Industry 
Promotion Fund for the purposes of collection and transmittal 
to the Sheet Metal and Air Conditioning Contractors’ National 
Industry Fund of the United States. 


(b). Trustees shall provide Union with peri- 
odic reports as to the programs of the Fund. A des'gnated 
representative of the Union shall penodically attend meetings 
of the Trustees to foster and promote closer ccoperation 
between the Union and the Employer in the promotion of the 
Industry. 
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Il. MEMORANDUM CONTAINING 
NO SUBCONTRACTING CLAUSE 


For the preservation of the work opportunities of the 


journeyman sheet metal workers and apprentice shect metal 
workers within the collective bargaining unit, each Employer 
within the collective bargaining unit shall nut subcontract out 
any item or items of work described hereinbelow, except that 
each said Employer shall have the right to subcontiact tor the 
manufacture, fabrication or installation of such work with any 
other Employer within the collective burgainiag un:t: 


rae 


Radiator enclosures except when manufactured and sold 
as a unit includiny heating element. 


Functional louvers.’ 


Attenuation boxgs except for mechanical devices con- 
tained therewith. 


Sound traps. 


Dampers: All types of Dampers, including Automatic 
Dampers and Multi-Zone Dampers. Manual ( ontrol Damp- 
ers and Fire Control Dampers, except Patented Pressure 
Reducing Devices. OLD’S and Santrols are per sketches B 
and C annexed hereto. 

Skylights, Sheet Metal Sleeves, Pressure Reducing Boxes, 
Volume Control Boxes, Troffers (pignumsi, High Pressure 
Fittings and Gutters (excluding ’&% Round Gutters). 

Air handling units in excess of 30,000 C.F.M.’s. 

All other work historically, traditionally and customarily 
performed by journeyman sheet metal workers and 
apprentice sheet metal workers within the collective 
bargaining unit in accordance with the collective bargain- 
ing agreement. 


All the work described in this “nc subcontracting clause” 


shail be performed by journeyman and/or apprentice sheet 
metal workers in the bargaining unit covered by this Agrce- 
ment. 
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RULE XI 
Any Employer not a member of the SHEET METAL 
AND AIR CONDITIONING CONTRACTORS NATIONAL 
ASSOCIATION, NEW YORK CITY CHAPTER. INC. may 


47 


receive the benefits and assume the obligations of this 
Agreement by and with the Union by signing an exact copy of 
this Agreement. 


RULE XIl 


The Union agrees that it will not enter into an agreement 
with any Employer containing more favorable conditions than 
those agreed to in the current Agreement. 


Should it be shown that more favorable conditions 
prevail, then the more favorable conditions or wages shall 
apply to all signatories of this Agrcer:ent. 


RULE Xilk 


Parties to the Agreement hereby agree to establish a Joint 
Adjustment Board with equal representation thereon. who 
shall hold regular or special meetings as circumstances may 
warrant. and to whom siHall be referred all matters of 
controversy or di.pute ansing out of the operation of the 
Agreement or affecting relations between the parties hereto 
which cannot be setiled by the duly authorized representative 
of the Union and-the Finployer directly involved in accord- 
ance with provisions of the Agreement. 


Within ten (10) days after the signing of this Agreement 
the parties hereto shall notify each other in writing of the 
names of their representatives on the Joint Adjustment Board 
The designation of any representative may be revoked at any 
time at the pleasure of the Union or the Enuployer, as the case 
may be, and any vacancy caused by the death, roumnation of 
revocation of the designation of any such sepresentative shall 
be filled by the Union or the Esnployer, as the case may be, 
notice of any such new designation being given in writing to 
the other party. 


The Joint Adjustment Board shall consist of twelve (12) 
members designated by the Employer and twelve (12) mem- 
bers designated by the Union. 


If either the Employer or the Union is represented at any 
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meeting by fewer members than the other, the total of the 
votes cast by either side snail not exceed the number ot 
inembers present for the side having the smailer representa- 
tion. A decision tendered by the Board shall be final and 
binding. 


No member of a Joint Adjustment Boaid directly involved 
in a case before the Board shall sit in consideration of the case 
before the Board. 


RULE XIX 

An employer having been charged with violating ARTI- 
CLE Vil, SECTION I of the Agreement, for paying to a 
iourncyman sheet meta! worker less than the prescribed rate of 
wages shall, on notice, appear before a meeting of the Joint 
Adjustment Board, called to consider the comp!aint and 
charges. Upon the submission of conclusive proof of said 
charges of violation, the Joint Adjustment Board shall find the 
Employer guilty, and order that, without undue delay, the 
Eraployer shall pay in cash to the journeyman shee inetal 
worker involved the difference between the previ rbed wave 
rate and that tendered by the Fmployer and ac. pted by the 
journeyman sheet metal workers. 


A journeyman sheet metal worker violating this Agree- 
ment signed as of the 31st day of August, 1972, by accepting 
less than the rate of wages prescnbed in ARTICLE VII, 
SECTION I of this Agreement, shall, without undue delay. pay 
as liquidated damages into the Sick Dues Relief Fund of Local 
Union No. 28 the cash difference between the Agreement 
wage rate prescribed and that accepted by him from the 
convicted Employer, and be subject to such discipline exer- 
cised as provided in the Constitution and Ritual of the Sheet 
Metal Workers International Association, 


An Employer tried and convicted for violation of any 
other provisions of the Agreement and rults or regulations 
shalt have recorded against him the fact of such violation asa 
first offense, and be censured; and on the second offense he 
shall be penalized cither in the manner prescribed above or in 
lieu thereof shall have a fine imposed that will be commen- 
surate with the loss adjudged by the Joint Adjustment Board 
to have been sustained by journeyman shect metal workers by 
reason of such violatign. 
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APPENDIX F 


—_— 
MEMORANDUM OF UNDERSTANDING made this (,‘ °° day of 


awe 
«une, 1972 by and between SHEET METAL WORKERS INTERNATIONAL 

ASSOCIATION, LOCAL UNION NO. 28 (hereinafter referred to as the 

"UNION") and uaee Bate SUEET wErAc t VENTIATINGO He 


(hereinafter referred to as the “EMPLOYER"). 


WrPTeRES BEATA +s 


——— cn 


WHEREAS, the UNION and EMPLOYER are parties signatory 
to a Collective Bargaining Agrecinent dated August 4, 1969 
(hereinafter ceferred to as the “AGRESMENT"), covecing all of the 
journeymen and apprentice sheet metal workers employed hy the 


EMPLOYER (hereinafter referred to as the "EMPLOYEES") for the 


period August 4, 1969 - June 30, 1972; and 


* WHEREAS, the AGREEMENT terminates on June 30, 1972; 


and 


WHEREAS, the UNION and EMPLOYER have negotiated and 
agreed upon new terms, conditions and provisions of employment 
for the EMPLOYEES, including certain amendments and modifications 
of the AGREEMENT, to be confirmed in writing, for the period 


July 1, 1972 to June 30, 1973; 


NOW, THEREFORE, the UNION and EMPLOYER mutually agree 
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18. It is expressly understood and agrecd that if 
the UNION should at any time hereafter enter into an agreement 
with the Sheet Metal and Air-Conditioning Contractors National 
Association, New York Chapter, Inc., which cor.tains any tern, 
condition or provision different from the terms, conditions and 
provisions of the Collective Bargaining Agreement, the Collective 
Bargaining Agreement shall forthwith correspondingly be revised, 
modified and amended to incorporate any such different tern, 


condition or provision. 


19. Wherever there iS or may appear to be any 
difference, conflict or inconsistency between any provision of 
the AGREEMENT and any provision of this Memorandum, then in 
such event(s) the provisions of this Memorandum snall prevail 


in all respects for all purposes. 


IN WITNESS WHEREOF, the parties hereto have affixed 
mh Je 4 City. J 
their signatures the (>! day of duns 1972. 


SHEET METAL WORKERS INTERNATIONAL 
ASSOCIATION, LOCAL UNION NO. 28 


Tue 529 SHEET VOTAL HUENTULATING 4 
TO 4 


fd 
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(Transcribed) APPENDIX G 


October 31, 1967 
Memorandum 


To: Hon. Eugene Hult 
Commissioner 
Department of Public Works 
New York, New York 


Meetings were held with representatives of Local Union 28, 
of the Sheetmetal Workers International Association, Sheetmetal 
Contractors Association of New York, the Department of Public 
Works of New York City, Gruzen « Partners (Architects for the 
New Police Headquarters Building) Carrier Air Conditioning 
Company and Joseph R. Loring & Associates (Consulting Mechanical 
and Electrical Engineers for the New Police Headquarters Building). 


The following agreements were reached: 


1. fhe air conditioning system for the building will consist of an 
induction unit system for the perimeter. The system for the 
interior will consist of a ducted supply system within a plenum. 
The plenum will consist of a structural waffle slab on the bottom 
and a cover slab on top. The plenum will be used for return Six. 
Vertical feeders for supply and return will be sheet metal. 


The underside of the waffles will be left exposed and a Carrier 
"““ioduline Weathermaster" Air Terminal will be used as the supply 
and possibly as the return air terminals. 


2. The purpose of the meeting was to obtain. agreement by the 
Local and by the contractors associations for such a design 

and for the installation of same at the New Police Headquarters 
building. With the exception of the Moduline terminal, full 
acceptance was given by these parties. 


3. With respect to the Moduline terminal, it was stated that the 
basic open question was the insistence of the Local that the 4-sided 
plenum comprising the top portion of the terminal be manufactured 

by Local Union 28. 


Carrier indicated that they. are presently developing a design 
of the terminal which would make possible the manufacture of the 
plenum by the Local. [It is anticipated that this design would be 
completed within one month and that they fully believe that it will 
be acceptable to Local 28. 


{General Counsel's Exhibit 2, 
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4. The Architect and Engineer stated that they would require 
individual responsibility for the plenum and terminal performance 
aS a Single unit. It was proposed that the specifications would 
contain all clauses required by Carrier to give Carrier sufficient 
authority to enable Carrier to assume this responsibility. Carrier 
agreed that with these stipulations, they will be prepared to 
assume this responsibility. 

Nothing contained in the foregoing memorandum shall be deemed 
or construed to indicate that the choice of design or the choice 
of equipment was in any way dicted isic] by the requirements of either 
association or ot Local 28, but the choice of the system and the 
design characteristics thereof are exclusively the choice of the 
Architects and Engineers named above. 


Local Union 28 of the Sheetmetal Workers 
International Association by 


/s/ Mel Farrell, President 
Sheet Metal Contractors Association of New York City 
by /s/ Benjamin Rosenthal , Secretary : 
Mechanical Contractors Association of New York 
by /s/ A.C. Contardi 
Carrier Air Conditioning Company 
by /s/ W. R. Alexander 
Grazen & Partners, Architects by /s/ David White 


Joseph R. Loring & Associates by /s/ Adolph Nuchtern 
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C ALERNULA 2 APPENDIX I 
HARRY G. RUECKERT. Fis. Sec y-Trecs. EDWaaD I. O'REILLY. Recording Secretary 


SHEET METAL WERLERS WTENNATIONAL ASSOCIATION 
LOCAL UNION No. 23 OF NEW YORK CITY 


Alfliated with The New York State Federaton of Lobor, Central Tro¢es and ‘Labor 
Caunal of Greater New York, Building ard Construcuoa Trades Council of New York City 


350 Broadway. New York. N.Y¥.10013 © © Phone WAlker $-0300 


DAN PASQUINUCCL President 


REPORT 
Sheet Metal Industry Research 
and Review Committee 
I. PURPOSE: To evaluate the Carrier Moduline Variable Volume Unit. 
II. MEMBERS: Richard Bernan 
Howard Bretz 
William Connolly 
III. RECOMMENDATION: Committee unanimously recommends acceptance of 
Moduline variable volume system, factory fabricated, leak 
tested and calibrated. 
BACKROUND: 
1. Advantages to the Sheet Metal Worker 

a. Carrier Moduline is an "all air system" 

b. Variable Volume Systems have an increased amount of 
distribution duct. 

c. Sheet ifetal vibes do controls (All of the floor 
system pneumatic controls are done by sheet metal worker.) 

d. Increases responsibility for total system. The sheet 
metal worker installs all comfort controls from fan to outlet.) 

e. Elimination of other hydronic systems. 


fC PRatenr cantralt af trectinae and hemlancing. (No other 


Ly... 
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z.. Comparison to Other Types of Systems 
a.. Dual Duct and Air Troffer (In these systems further 
controls’ are necessary by the plumber, electrician and steam- 
fitter.. VAV Systems stop at the installation of the diffuser 
wherein all of the controls are contained. In short, the 
whale: system is contained in the diffuser) 

3. Quality Control (the only method the manufacturer can 
test. control and guarantee production is to make a complete air 
tight unit that can be put under pressure) 

4.. Energy Conservation (There is no wasted energy. VAV 
supplies only the energy necessary to maintain comfort con- 
ditions) 

S53. Carrier's Role in Act. Market (Carrier has marketed 
tests: of thousands of these units in other areas of the country 
but: has withdrawn from the N.Y.C. market. The Moduline is 
extremely popular with architects and engineers but Catrier 
firds: they cannot accept responsibility for the units when 
they: cannot control or test the units. Presently, Carrier 
doess not- promote the system in N.Y.C. because of the trade 
restriction. 

In- addition, Carrier has agreed to use the Nodgline 
orly:when-the air system is direct duct connected.) 

64. Detailed Examination of Carrier Moduline (See 
physical sampie) 

In- order to provide a more detailed report the following 


will serve to provide additional backround to support the above 
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The- Variable Volume System is the fastest growing air 
conditioning system in our industry today. It has gained 
tremendous acceptance from architects and engineers and 
owners: round the wor ld. Major companies have incorporated 
this: new system into their architectural and building plans. 
This: system should be vigorously promoted and sold in New York 
City.. 

The: all air Variable Volume System introduces another con- 
cept: into our industry. It permits a building to be air con- 
ditioned economically by circulating air throughout the entire 
building. It means that the sheet metal worker will enjoy 
more. work and a larger portion of the work on many jobs because: 

1..All of the cooling is done by air. Every Moduline system 
requires a central station air conditioning apparatus and a 
duct. distribution system. This is a system that belongs to 
the: sheet metal worker. 

22.Moduline systems are now being installed in office build- 
imgs;,educational facilities of all types, medical buildings, 
libraries, and in many other applications requiring comfort air 
conditioning. In many of these markets the moduline system 
Teplaces:water type systems which represent little sheet metal 
work: such as the fan coil system, unit ventilator system or 
through the wall type units. Elimination of water piping 
automatically makes the sheet metal portion of the job become 
larger. ; 


3:.When installing a moduline unit the sheet metal man is 
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hamdling and installing a complete air conditioning device 
including its own system powered controls. This entire device 
is: the: responsibility of the sheet metal worker. Moduline 
umits: require precision instatlation by the sheet metal man 
which will increase his work. 

4..The duct distribution system becomes more extensive since 
moduline makes individual room control economically feasible. 
Duct: work now instead of being terminated in‘a corridor will 
be extended into individual offices to feed moduline units 
which have the capability of giving individual office tenmper- 
ature. control. (Jiost installations will require moduline units 
covering areas no larger than 100 to 150 sq. ft. The use 01 
such a‘ large number of terminal devices assures an extensive 
duct:system. The duct work in a moduline system must be con- 
structed to medium pressure standards. Air leaks in this type 
ofS system can not be tolerated. Since the installation is 
more: complex than normal this too results in more sheet metal 
imstallation hours. 

S:.The moduline system is not compatible for use with roof 
top-units. Roof top units by their nature mean minimum duct 
systems. The moduline system has been a competitive system to 
thes roof top market and a deterant to their use. 

A: tremendous advantage of the moduline system is its ability 
to: give.an owner an opportunity to fulfill his obligation to the 


comunity regarding environmental conservation. The moduline 
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system offers the lowest operating cost of any system avail- 
able. When compared to other types of systems, operating cost 
savings of as much as S$8% can be realized. The lower energy 


requirement means a more efficient building and, therefore, 


helping to reduce our pollution problem. This product is 
typical: of those, introduced by the United States contributing 
tx its. world leadership in science. 

The use. of the VAV system has become established with or 
wich-out- Carrier Air Conditioning Company. 

Competitive systems which are acceptable in New York City 
do not offer-any additional shcet metal work. In fact, some 
af the competitive offerings are used with a large control de- 
vices. and a minimum number of outlets, which in turn, require a 


misrimum duct distribution system. 


Respectfully submitted, 


. 


Sheet Metal Industry Research 
& Review Committce 
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APPENDIX N 


AIA Oocument 8237 


Standard Form of Agreement 8ctween 
Owner and Archiiect 


on a basis of a 


MULTIPLE OF DIRECT PERSONNEL EXPENSE 


THIS DOCUMENT HAS IMPORTANT LECAL CONSFQUENCES; CONSULTATION WITH 
AN ATTORNEY 1S ENCOURAGED. WITH RESPECT TO ITS COMPLETION OR MODIFICATION 


\/ THOU eRe cae ‘N\ 
AGREEMENT a 


made this Ist day of ‘April in the year of Nineteen 
Hundred and 73. 


BETWEEN 


Albert Einstein College of. 


fee aa ae Vachs eee wner, and 
Medicine of Yeshiva -tniversity, the Owner, 


Zachary Rosenfield, of the firm : 
Isadore end Zachary Rosenfield the Architect. 


It is the intention of the Owner to 


- 


Remodel and furnish wing "A" of the Ist floor of Van Etten Hospital to provide 
quarters for the Methadone Chest Disease Program 


hereinafter cefered to as the Vrapeet 


The Owner and the Architect agree as set forth below. 


7 ’ 


N 
{ 


x 


Ve ARTICLE 1 


ARCHITECT’S SERVICES 


BASIC SERVICES 


The Architect’s Basic Services consist of the five 
phases described below and include normal struc- 


1.1 


tural, mechanical azd electrical engineering services. .- 


SCHEMATIC DESIGN PHASE 

1.1.1 The Architect shall consult with the Owner to 
ascertain the requirements of the Project and shall con- 
firm such requirements to the Qwner. 


1.1.2. The Architect shall prepare Schematic Design 
Studies consisting of drawings and other documents 
illustrating the scale and relationship of Project com- 
ponents for approval by the Owner. 


1.1.3 The Architect shall submit to the Owner a State- 
ment of Probable Construction Cost based on current 
area, volume o: other unit costs. 


DFSIGN DEVELOPMENT PHASE 


1.1.4 The Architect shall prepare from the approved 
Schematic Design Studies, for approval by the Owner, 
the Design Development Documents consisting of draw- 
ings and other documents to fix and describe the size 
and character of the entire Project as to structural, me- 


* chanical and electrical systems, materials and such other 


essentials as may be appropriate. 


1.1.5 The Architect shall submit to the Owner a further 
Statement of Probable Construction Cost. 


CONSTRUCTION DOCUMENTS PHASE 


1.1.6 The Architect shall prepare from the approved 
Design Development Documents, for approval by the 
Owner, Working Diawings and Specifications setting 
forth in detail the requirements for the construction of 
the entire Project including the necessary bidding infor- 
mation, and shall assist in the preparation of bidding 
forms, the Conditions of the Contract, and the form of 
Agreement between the Owner and the Contractor. 


1.1.7. The Architect shall advise the Owner of any ad- 
justments to previous Statements of Probable Construc- 
tion Cost indicated by changes in requirements or general 
market conditions. 


“4.1.8 The Architect shall assist the Owner in filing the 


required documents for the approval of governmental 
authorities having jurisdiction over the Project. 


BIDDING OR NEGOTIATION PHASE 


1.1.9 The Architect, following the Owner's approval of 
the Construction Documents and of the latest Statement 
of Probable Construction Cost, shall assist the Owner in 
obtaining bids or negotiated proposals, and in awarding 
and preparing coustruction contracts. 
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TERMS AND CONDITIONS OF AGREEMENT BETWEEN OWNER AND ARCHITECT 


OWNER-ARCHITECT AGREEMENT (MULTIPLE) 


CONSTRUCTION PHASE — ADMINISTRATION 
OF THE CONSTRUCIION CONIRACT 


1.1.10 The Construction Phase will commence with the 
award of the Cunstruction Contract and will terminate 
when the final Certificate for Payrnent is issued to the 
Owner. 


1.1.11. The Architect shall provide Administration of the 
Construction Contract as set forth in Articles 1 through 
14 inclusive of the latest edition of AIA Document A201, 
General Conditions of the Contract for Construction, and 
the extent of his duties and respunsivilities and the limi- 
tations of his authority as assigned thereunder shall not be 
modified without his written consent 


1.1.12 The Architect, as the representative of the Owner 
during the Construction Phase, shall advise and consult 
with the Owner and all of the Owner's instructions to 
the Contractor shall be issued through the Architect. fhe 
Architect shall have authority to act on behalf of the 
Owner to the extent provided in the General Conditions 
unless otherwise modified in writing. 


1.1.13 The Architect shall at all times have access to 
the Work wherever it is in preparation or progress. 


1.1.14 The Architect shall make periodic visits to the 
site to familiarize himself generally yeith the progress and 
quality of the Work and to determine in generai if the 
Work is proceeding in accordance with the Contract 
Documents. On the basis of his on-site cbservations as 
an architect, he shall endeavor to guard the Owner 
against defects and deficiencies in the Work of the Con- 
tractor. The Architect shall not be requircd to make ex- 
haustive or continuo... on-site inspecticns to check the 


.Quality or quantity of the Work. The Architect shalt 


not be responsible for construction meens, methods, 
techniques, sequences or procedures, or for safely pre- 
cautions and programs in connection with the Work, and 
he shall not be responsible for the Contractor's failure 
to carry out the Work in accordance with the Contract 
Documents. 


1.1.15 Based on such observations at the site and on 
the Contractor's Applications for Payment, the Architect 
shall determine the amount owing to the Contractor and 
shall issue Certificates for Payment in such amounts. The 
issuance of a Certificate jor Payment shall constitute 
a representation by the Architect to the Owner, baved 
on the Architect’s observations at the site as provided in 
Subparagraph 1.1.14 and on the data comprising the Ap- 
plication for Payment, that the Work has progressed to 
the point indicated; that to the best of the Architect's 
knowledge, information and belief, the quality of the 
Work is in accordance with the Contract Documents 
(subject to an evaluation of the Wek for conformance 
with the Contract Documents upon Substential Comole- 
tion, to the results of any subsequent tests required by 
the Contract Documents, to minor deviations from the 
Contract Documents correctabie prior to completion, and 
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to any specific qualifications stated in the Certificate for 
Payment); and that the Coniractor is entived to payment 
in the amount certified. By wiuing a Certificate for Pay- 
ment, the Architect shall not be deemed to represent that 
he has made any examination io ascestain how and for 
what purpose the Contractor has used the moneys paid 
on account of the Contract Sum, 


4.7.16 The Architect shall be, in the first instance, the 
interpreter of the requirements of the Contract Docu- 
ments and the impartial judge of the performance there- 
under by both the Owner and Contractor. The Architect 
shall make decisions on all claims of the Owner or Con- 
tractor relating to the execution and progress of the Work 
and on all other matters or questions related thereto. 
The Architect’s decisions in matters relating to artistic 
effect shall be final if consistent with the intent of the 
Contract Documents. 


4.1.17. The Architect shall have authority to reject Work 
which does not conform to the Contract Document. 
Whenever, in his reasonable opinion, he censiders it 
necessary or advisable to insure the proper implementa- 
tion of the intent of the Contract Ducuments, he will 
have authority to require special inspection or testing 
of any Work in accordance with the provisions of the 
Contracf Documents whether of not such Work be then 
fabricated, installed or cumpleted. 


4.1.18 The Architect shall review and approve shop 
drawings, sarnples, and other submissions of the Con- 
tractor only for conformance with the design concept 
of the Project and for compliance with the information 
given in the Contract Documents. 


1.1.19 The Architect shall prepare Change Orders. 


4.1.20. The Architect shall conduct inspections to de- 
termine the Dates of Substantial Completion and final 
completion, shall receive and review written guarantces 
and related documents assembled by the Contractor, and 
shall issue a final Certificate for Payment 


4.41.21. The Architect shall not be responsible for the 
acts or omissions of the Contractor, or any Subcon- 
tractors, or any of the Contractor's or Subcontractors’ 
agents or employces, or any other persons performing 
any of the Work. 


1.2 PROJECT REPRESENTATION BEYOND BASIC SERVICES 


1.2.1 If more extensive representation at the site than 
is described under Subparagraphs 1.1.10 through 1.1.21 
inclusive is required, and if the Owner and Architect 
agree, the Architect shall provide one or more Full-Time 
Project Representatives to assist the Architect. 


1.2.2 Such Full-Time Project Representatives shail be 
selected, employed and directed by the Architect, and 
the Architect shall be compensated therefor as mutually 
agreed between the Owner and the Architect as set forth 
in an exhibit appended to this Agreement. 


1.2.3 The duties, responsibilities and limitations of au- 
thority of such Full-Time Project Representatives shall be 
set forth in an exhibit appended to this Agreement 


1.2.4 Through the on-site observations by Full-Time 
Project Representatives of the Work in progress, the 
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Architect shall endeavor to provide further protection for 
the Owner against defects in the Work, but the furnish- 
ing of such project representsiien shail not imake the 
Architect responsible for construction means, metliods, 
iechniques, sequences or procedures, or for safety pre- 
cautions and programs, or tor the Contractor's failure 
to perform the Work in accordance with the Contract 
Documents. 


1.3. ADDITIONAL SERVICES 


if any of the following Additionai Services are au- 
thazized by the Owrer, they shall be paid for oy 
the Owner as hereinbefore provided. 


4.34-- Providing spect amalpres or the-Gan2r's neets, 
and BrOgKHARng-Hhe vag Sot oF Hee eet 


+3.2-—Providing- —Sneneiat Sessibitih of - other —speciak 
stediess 

£3:3--Proviimg: phaminrg: sarveyzs; site evatuations,~ oF 
Gomporativie-sHi os- oF pHs PEG We SH e5r 


? 
$24 - Petting lesion em ines rele tine to feta feedie 
ties, systems aod ocquipoet—uhich are notiswaduc to 
be constucted.15—past-ob ts 2466 ate 


$3 5-- Rrovidine sesk-ns —to- dwedtigate emsbing eamdi- 
tomer feetter orto wen) mecsered ch ewings thereo 
ertoserity thear exmey of drestags-or- otha Sermationr 
Suraisbed bu tks. Chnnwen 

1.3.6 Preparing documents for alternate bids or out-of- 
sequence services requested by the Owner, 


1.3.7. Providing Detatted-bst sates -of-Gonsh sct-or-E ost 
er detailed quantity surveys or inventeries of material, 
equipment and labor. 

“eee © ote R Sen ieS-e= 
nee = the e806 -0f -fo n= 


h3.8--Proviceeg tHtessed 
Gubted—fot OF 4A —Curiee! 
ture-esd forashires: 


439--Provwntine senice. Sor panting tarant -or-rentat 
Spas eSe 

1.3.10 Making major revisions in Drawings, Specifica- 
tions or other documents when such revisions are in- 
consistent with written approvals or instructions previ- 
ously given end are due to causes beyond the control of 
the Architect. 


1.3.11 Makiag —invesications dawolving-detlled -ap- 
prokals—and-wvaluaten-ei-eudine-fretines, ond surveys 
Or inventories required in connection with construction 
performed by the Owner. 


1.3.12 Providing consultation concerning replacement 
of any Work damaged by fire or other cause during con- 
struction, and furnishing professional services of the type 
set forth in Paragraph 1.1 as may be required in connec- 
tion with the replacement of such Work. 


1.3.13 Providing professional services made necessary 
by the default of the Contractor or by major defec's in 
the Work of the Cuntractor in the performance of the 
Construction Contract 


101 


"4.3.14 Preparing a set of reproducible record prints of 
drawings showing significant changes in the Work made 
during the construction pivcess, based on macned-up 
prints, drawings and oltier data furnished by the Con- 
tractar to the Architect. 


1.3.15 Providing extensive assistance in the utilization 
of any equipment cr system such as initial start-up or 
testing, adjusting and ba'anciny, preparation of opeiating 
and maintenance manuals, training personnel for opera- 
tion and maintenance, and consultation during cperation. 


1.3.16 Providing Contract Administration and observa- 
tion of construction after the Construction Contract Time 
has been exceeded or extended by more than 30 days 
through no fault of the Architect. 


1.3.17 Providing services after issuance to the Owner 
of the final Certificate for Payment. 


1.3.18 Preparing to serve or serving as an expert wit- 
ness in connection with any public hearing, arbitration 
proceeding or Icgal proceeding. 


$3-19-- Pronsding services oF prefsssional-consaitimts-for 
other than_the-nosmmal eastwal, mmacharnk aban eee 
cal-enginceting comicas foarihe Projeet= 


1.3.20 Providing any other services not otherwise in- 
cluded in this Agreement or not customarily furnished in 
accordance with generally accepted architectural prac- 
tice. 


ARTICLE 2 


THE OWNER’S RESPONSIBILITIES 


2.1 The Owner shall provide full information regarding 
his requirements for the Project. 


2.2 The Owner shall designate, when necessary, a rep- 
resentative authorized to act in his behalf with iespect to 
the Project. The Owner or his representative shall exam- 
ine documer.ts submitted by the Architect and shall 
render decisions pertaining thercto promptly, to avoid 
unreasonable delay in the progress of the Architect’s 
work. 


2.3. The Owner shall furnish a certified land survey of 
the site giving, as applicable, grades and lines of streets, 
alleys, pavements and adjoining property; rights-of-way, 
restrictions, easements, encroachments, zoning, deed re- 
strictions, boundaries and contours of the site; locations, 
dimensions and complete data pertaining to existing 
buildings, other improvements and trees; ‘and full infor- 
mation concerning available service and utility lines both 
public and private, above and below grade, including 
inverts and depths. 


2.4 The Owner shall furnish the services of a soils 
engineer or cther consultart when such services are 
deemed necessary by the Architect, including reports, 
test borings, test pits, soil bearing values, percolation 
tests, air and water pollution tests, ground corrosion and 
resistivity tests and otner necessary operations for de- 
termining subsoil, air and water conditions, with appro- 
priate professional interpretations thereof. 
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2.5 The Owner shall furnish structural, mechanical, 
chemica! and other laboratory tests, inspections and re- 
ports as required by law ar the Contract Documents. 


2.6 The Owner shall furnish such leyal, accounting, and 
insurance counselling services as may be necessary for 
the Project, and such auditing services as he may require 
to ascertain how or for what purposes the Contractor has 
used the moneys paid to him under the Construction 
Contract. 


2.7. The services, information, surveys and reports re- 
quired by Paragraphs 2.3 through 2.6 inclusive shall be 
furnished at the Owner's expense, and the Architect shall 
be entitled to rely upon the accuracy and completeness 
thereof. 


2.8 If the Owner observes or otherwise becomes aware 
of any fault or defect in the Project or non-conformance 
with the Contract Documents, he shall give prompt writ- 
ten notice thereof to the Architect. 


2.9 The Owner shall furnish information required of 
him as expeditiously as necessary for the orderly progress 
7 of the Work. 


nner CCC CE CL 
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APPENDIX O isausss ited pacers 
HANKINS « ANG co ANDERSON ENGINEERS Eee | 
(einen RPT ONT seca ery te NSCoaSe rea OA AINE ap HAN ine ‘af : LG eT re pp cnn tte RP nt Assent eth TRB 
2197 NORTH HAMILTON STRERT e RICHMOND, vain parca te 1 TELEPHONEs 703-353-1221 
673 BOYLSTON STREET . BOSTON, MASSACHUSET, revi TELEPHONE: a a 

REPLY TO RICHMOND orrice I 
PARTNERS POST OFFICE BOX 6672 23230 
Coe. May 3, 1973 F| 
caucen TY. CLLIOTTE, Pp. €., C L.8. 
MSING-CMUNG YU, P. a 
ASSOCIATES 
BOBCAT M. LUMPKIN, P. & !sadore and Zachary Rosentic! <. : ; 
demi @ PoRinEA. A & Architects and Hospital Cchrultants [ict/i:tve Culraga 
sonm t meanea, sn? & = 58 West Fortleth Street a Soar 
PAE U RD recor New York, New York 10018 | 
ADMINISTRATOR f 7 ae 
MARLEY & YOUNG , Re: Van Etten Drug Treatment Center q 
a ee Gentlemen: 
JONNM M. FOSTER, CL... #. & 

We apprectate the Invitation to render profcgsional eng! neertng Pi 
ee webicn services for you In connection with the Van Etten Orug Treatment Center, 
cucene m. mARD and we confirm herewith our understanding of the agreement we have 

reached with respect to our services and charges on the project. 4 
Our services on this project would be those required In connection 

with the heating, ventilating, air conditlontng, plumbing and electrical 

systems, the outs!de utilities and incidental relatea facilltles for | 


the project. Our work on this would Include conferences, :tudies and 
planning with your office and ihe Owner as required for proper coordi ne- 
tion of the work; preparation of prelimInary and working drawl ngs and a 
specifications; checking shop drawings; and perlodic visits to the site 

of the work during construction to famillarize ourselves generally with 
the progress of the work covered by our cesigns and specifications and 

to determine In oeneral If such work Is proceeding In accordance with 

the contract documents. 


Our services would also Include providing you with the tracings of ¢ 
our drawings and mastersheets of our specifications, ready for dup!iica- 
tion by you to serve the needs of reviewIng authorities, estimating, 
bidding and construction. é 


Our charges for the foregolng services will be made on a cost-plus 
basis for all technical personnel time at our resutar hourly rates which 
are $30.00 for principals, $25.00 for project manager, and 2.5 times 
our direct personnel experse for othar technical personnel directly 
engeged on the project. Our out-of-pocket expenses for reproductions | 
of drawings and specifications, out-of-town travel, and long distance 


: i 


Isadore and Zachary Rosenfleld 2 May 3, 1973 


telephone calls wll} be refmbursable. We guarantee that our total charges 
for the projoct will sot exceed Twenty-Stx Thousand Five Hundred Dollars 
($26,500.00). 


We have commenced our work, as you know. 


If the foregoing meet= with your understandIng and approval, wa will be 
glad to have your signature of acceptance on the attached copy of this letter. 


With many thanks, we are 
Very truly yours, 
HANKINS and ANDERSON 


——— 


H. C,7Yu 
HCY /cmb U 
The foregoing is approved and accepted 
isacGre /av0 ZACHARY ,ROSENFIELD, ARCHITECTS 
sy thea rs, Mest, ed 


erence ttt att tt 


So a 


—s 


re ee 
a 
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P 2 ford a 
APPENDIX SPEC IL CATVE/) 


“TITLE SHEET 


coject No.: 7305 
roject Title: Van.Etien Drug Treatment Program 4 


-giect Location: Van Etten Hospital 
Bronx Municipal Hossital Center 
Morris Perk Avenue & Seminole Ave. 


Bronx, N.Y. 10461 
-- june 16, 973 7 


cite: 
*repared by: ISADORE AND ZACHARY ROSENFELD 
ARCHITECTS/HOSPITAL CONSULTANTS 
* 58 West 40th Street my 


New York, N. Y. 10018 


Zonsulting Engineers: HANKINS & ANDCRSON 
2317 North Harailton Sireet 
Richmond, Va. 23230 


this project is financed in part by a grant from the National instiiuts fs 
veatal Health. = 


3. PBEPARATION OF BIDS: 


(a) Intespralation ot Docuseal ne 


(31) Questions: Discrepancies, onissions, salt be 


Compunicated in writing to the Architect for 
interpretation. 


(2) Ansvers: Any interpretation nade by tke Architect - 
will be issued in the forn of an Addendva to the 
docucenuts. 


(3) Necessity to Question Proaptly: All Ainquirivs for 
interpretation of pians anc specifications should 
be suboitted so as to arrive at the Architect's 
Office at least’ days prior to the bid opening 
date. 
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(4) Oral Questions and &nsyers Prohibited: No oral 
explanation in regard.to the meaning of the 
docnaents will be made, and no oral instructions 
will be yiven, and nono shall be binding oa the 
Owner. ; 


(b) Substitutioas: 


(1) Representation: Each bidder represents that 1s 


bid is based upon the oaaterials and equipfrent 
described in the bidding docunents. 


(2) Substitutions: No substitution will be considered 
and the opportunity to request substitutions shali 
be waived, unless vwrittea request aas bere:n 


submitted to the Architect in the Architect's sole 


discretion, for approval at least ten days prior to the date for 
receipt of bids. The Architect shal! have the absolute right, in 
his sole discretion,to disapprove any request made for substition(s). 
Each such request shall include a complete description of the 
proposed substitute, the name of the material or equipment for 
which it is to be substituted, drawings, cuts, performance end 
test data, and any other data or information necessary for a 
complete evaluation. . 


(3) Approval of Substitution: If the A:chitect approves cny proposed 
oar4 -" VeemEeRER Samer eee | . nae = ' . A ' 
substitution, such approval will ve set forth in an Addendum. 


39. VARIABLE VOLU“E_ROOM TERMINALS 


a. furnish and install, except as spec! fied otherwise harelnafter 
and where shown and as specl fled and scheduled and cesianated "G-t" 
and "G-2" on the drawins and specified herein variable voluve 
linear alr diffusers, Carrier "Moduline", or approved equal. 


b. The basic unit shall consist of plenum, bellows assembly, diffuser 
section, controls and accessories as follows: 


1) Plenum section chal! be constructed of 20 qauge aalvani zed 
steel with I/2 in. coated flber glass acoustical {inina. Plenum 
length shal! be 4 ft. 


w 
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2) Bellows assembly shal! consist of two neoprene bel!ows and 
a steel cutoff section with feit edaes to reduce sound ceneration, 
all Ina rigid support. S8e!lows shall be attached to di ‘fuser 
center plate and entire assembly shal! be removable for service 
or inspection. 


3) Diffuser section shal! be constructed of steel with white baked 
orime finish. Exposed nalnted surfaces of diffusers shal! 
be covered with strippable, protective film to be reroved after 
installation. 


4) Where indicated on drawinas, unit shal! have one factory Installed 
thermostat and one volume reaulator powered by supply cuct 
pressure. Thermostats shall have an onerating ranne of 65°F. 
to 85°F. with a throttling ranae not areater than +1.5°F. Thermostats 
shall be adjustable by flaq tyne lever. Volume requlators 
shall maintaln a constant discharoe alr volume reqardicss of 
varlations in duct pressure from 0.75 to 5.0 In. wa, 8eculators 
shall be easily adjusted In the field and adjusting mechanism 
shall be calibrated In terms of discharge alr quantity. Controls 
shall be sultable for operating with duct pressures between 
0.75 and 5.0 In. wa. 


5) Accessories shatl Include: elastomeric collar, hanner mounting 
bracket; slde and end trim strips; filter; regulator; therrostat; 
controi tubing, for a compitetely operable system. 


107 
APPENDIX Q 
THIS AGREEMENT made the 26 day of June 
1973 
|| x9e@, by and between 


THE ORMAR BUILDING CORPORATION 


2 
wou 6 se oe eee eee 


hereinafter called the GENERAL SUPERVISING CONTRACTOR, and . 


' YESHIVA UNIVERSITY, a domestic corporation, organized ane ! 
existing under the laws of the State of New York, having | 
i its principal office at 500 West 185th Street, in the 

Borough of Manhattan, City of New York, hereinafter called 


the OWNER, 


OWLTNR ESS ET eR : 
Renovate 
That, Whereas, the Cwner intends to ecretocatx 
| eeocgebecom Wing 1A Van Etten Hospital. To convert same for 


use as a Methadone Maintenance Program. 


NOW, THEREFORE, the General Supervising Contracto 
and the Owner, for the consideration hereinafter name 


agree as follows: 


a 
~ 


10% 


ARTICLE 1. 
THe WORK TO Be DONE AND THE 
DOCUMENTS FORMING THE CONTRACT. 
The General Supervising Contractor agrees to 


provide complete supervision and act as agent for the 


2 


wner for the Renovation to Wing 1A 


| 
| Van Etten Hospital 
| 
| 


to do all things neces- 


‘sary for the proper erection, construction and completion 


‘of the work shown or réquired by the drawings and described 


thereinafter called ARCHITECT, and such additional work pre- 


| 


scribed by the contract documents, complete in every re- 


pepe and ready for occupancy, including the work of all 
\ 

as trades and approved alternates, all in accord- 
| 


‘lance with the contract documents, as hereinafter set forth. 


The term"contract" or "contract documents" as 


lused herein, means and includes this agreement and the 


following docusents and drawings which are as fully a 


| 


| 
No the specifications prepared by 1 & Z Rosenfield, Architec} 
| 


ey 


Ss 
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lpart of this agreement as if hereto attached or herein re- 


peated, and which have been signed or initialed by the 
parties hereto; Drawing A-l, A-2, P-1, M-1l, M-2, E-1, 
E-2, E-3 all dated 6/18/73 and specifications Volume 1 and 


Volume 2 dated June 25, 1973. 


| 
| 
! 
| 


ARTICLE 2. 
CHANGES IN THE WORK 


The Owner, through the Architect and/or the 


Authorized agent of the Owner, way from time to time, by 


Supervising Contractor, make changes in the above named 


|\Drawin and Specifications, issue additional instructions 
53 P ’ 


' 


require additional work or direct the omission of work 
previously ordered, oad the provisions of this contract 
shall apply to all such changes, modifications and additions 
jwith the same effect as if they were embodied in the 


| 


‘original Drawings and Specifications. 


| 


! ARTICLE 10. 


i SEPARATE CONTRACTS 


i All portions of the work that the General Super- 


! 3 ; ~ 1 . ‘ 
Ne heaees Contractor's organization has not been accustomed to, 
| i ‘ 


i written instructions or drawings issued to the General 
@ 
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a, or that the Owner muy direct siiall be executed under 


ora - a ne — ~ ~~ “= —— 
ws, cect. WeoereG se raracte COACZTaccs <cOor tne per-or=mance os. tre 
< 
: ‘. a eS i Ci we a me aig ht ie ie a te neat 
Worx are to be let, the Ceneral Supervisine= Contractor shail 
PJ £ o 
as “< ite ea =. i = Dw «om 2 * 7 ae le | Lal 9 _ ——e 
VEOCULTE COGCSECICive O.GS <Of Che work, Ons nas rece.en 
, eee ini ‘ 3 Cae oes eae ~~“. . at: Geeme 
to tne Caner the award Gz sucn contract. An2@ GCTetal super- 
fcet¢uan Can a” ee ae meetime t ; ve een a = —s 
ViSins Contractor Siiail Sitomit Co Cine O..ner tne nace ot caca 
. . -: a * - “a. Part ws St he oy . ao _ 
SUCH Separate COACYACCOS, SUOMLCCINS oica, Che ateunt of suca 


satisfactorily. The Generai Suservising Contractor shall 
prepare the necessary contract therefor, which shall de in 
conformity with the contract documents, attach its approval 
in writing, cause saic contract to be executed by each such 
,» and then submit the same to the Owmer 
for its written approval and execution. 

The General Supervising Contractor being fully 
responsible for the general management of the building 
operation, snali have full directing authority over the 
execution of the separste contracts. 

Tne separate contractors shall not only cooperate 


with each cther, but they shall conform to all directions 


of the General Supervising Contractor in regard to the 


e 


Pix?) 
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THE AMER!CAN INSTITUTE OF ARCHITECTS 


AIA Document A401 


SUBCONTRACT 
wasmu 

- y iia ae Sila agen A cassia, ee eee f 

The © andard Ferra of Agreement Between 
at pm A ’. Hers SO ~ 4 
Cointracior and Suoconivracior 
Use only with the latest edition of AIA Document A201, General Conditions of the Contract for Construction 
THIS DOCUMENT HAS INiPORTANT LEGAL CONSIQUINCIS, CONSULTATION WITH 


AN ATTORNEY 18 ENCOURAGED WITH RESPECT TO ITS COMPLETION OR “MODIFICATION 


ee ————— me cee CN SNA Sentence — a 


AGREEMENT 


made this First day of October in the year Nineteen 
Hundred and Seventy Three 


BETWEEN The Ormar Building Corporation 
739 Main Street 
New Rochelle, N. Y, 10801 the Contractor, and 


Acme Climate Control the Subcontractor, 


49 Purchase Street, Rye, N. Y. 10580 


for Heating, Ventilating and Air Conditioning work for 
Van Etten Drug Treatment Program the Project, for 
Albert Einstein College of Medicine (and/or Health & the Owner; 


Hospital Corporation, City of New York 

Designed by I. & Z Rosenfield, Architects 
58 West 40th Street 
New York, N. Y. 10018 the Architect. 

and 

Haskins and Anderson, Consulting Engineers 
2117 Hamilton Street 
Richmond, Va. 23230 


The Contractor and Subcontractor agree as set forth below. 


cence CCC ll TT lle 


AIA DOCUMENT A401 + CONTRACTOR-SUBCONTRACTOR AGRELMENT + SEPTEMBER 1967 EDITION 


ARTICLE 1 


THE CONT 


The Contract 
Agreement between the Owner and Contractor date 


fications issued subsequent thereto. 


All of the above documents, which form the Contract between the Owner and Contractor, are a paii of ths Sub- 


contract and shall be available for inspection by the $ 


RACT DOCUMENTS 


Sacuments for this Subcontract consist of this Agreement and any Fxhibits attached her=to, the 
, the Conditions of th.2 Con- 
tract between the Owner and Contractor (Ceneral, Supp!ementary and other Conditions), Drawines, Sc <cifica- 
tions, all Addenda issued prior to execution of the Agreement between the Owner and Contractor, and 2)! Modi- 


d June 26, 1973 


ubcontractor upon his request. 


ARTICLE 2 
THE WORK 


The Subcontractor shall furnish all labor, materials and equipment and shall perform all the Work for 


Heating, Ventilating and Air Conditioning in accordance with 


A-1, A-Z, P-1, M-1l, M-Z 
1973 and specification 


Plans: 
June 18, 


include all work as described in base bid. 


omissions.) 


ARTICLE 11 


SUBCONTRACTOR’S RESPONSIBILITIES 


41.1 The Subcontractor shall be buund to the Con- 
tractor by the terms of this Agreement and of the 
Contract Documents between the Owner and Contraction, 
and shall assume toward the Contractor ail the obliga- 
tions and responsibilities which the Contractor, by those 
Documents, assumes toward the Qwner, and shall have 
the benefit of all cigtits, remedies and redress against the 


, B=l, E-2, E-3, 
s dated June 18, 


all dated 
1973, (work to 
Ne deletions or 


Contractor which the Contractor, by those Documents, . 


has against the Owner, insofar as upplicavle to. this 
Subcontract, provided that where any provision of the 
Contract Documents between the Owner and Contractor 
is inconsistent with any provision of this Agreement, ihis 
Agreement shall govern. 


11.10 The Subcontractor ayrees that if he should né- 
xlect to prosecute the Work diligently and properly 
or fail to periurm any provisions of this Subcontract, 
the Contractor, afler three days written notice to 
the Subcontractor, mav, without prejudice to any 
other remedy he may have, make good such deticiencies 
and may deduct the cost thereof from the payments 
then or thereafter due the Subcontractor, provided, 
however, that if such action is based upon faulty 
workmanship or matertals and equipment, the Architect 
shall first have determined that the workmanship or 
materials and equipment are not in accordance with 


_the Contract Documents 


11.19 The Subcontractor agrees that afl Work shall be 
dene subject to the final approval of the Architect. The 


Architect's decisions in matters relating to artistic effect 
shall be final if consistent with the intent of the Con- 


tract Documents 


BEST COPY AVAILABLE 


F re APPENDIX S 
. PURCHASE ORDER 
vf 
ACME CLIMATE CONTROL CORP. 


49 PURCHASE STREET e RYE, NEW YORK 10580 e PHONE 914 967-4700, 212 231-1200 


lo 


r SHIP TO 

2 Carlton-Stuart Corp. | wie Van Etten Drug Treatment Center 

| ___13-02 44t: Avenue Scant a _Morris Park Ave. & Seminole Ave, 
~Let.Cu, Nove FEOL : Z| Bronx, New York (Notify office 


48 hrs, oe any deliveries) 


ey —_—_- 


Delivery upon request) 


39BD100R1O Air Handler ( delivery no later than 
week of 1/21/74) 


Variable Volume Terminals & Sleeves w/access',’ 


(delivery no later than week of 1/14/73) 


(Delivery dates quoted 11/6/73 as per Stanley 
Krenkowitz) 


ie uate CONFIRMING 
_38AD044 Condensing unit (In stock in Nashville, 
Tax exempt project = certificate enclosed 
Price includes delivery as per our instructions 


Te Le Ae en # ay uy 
= Ore ry bane tee, bow 0. Te owe Ap. s Yc. a, 


AUTHORIZED SiUNatu a 


a 


eur PURCHASE OF OER NUMEER MUBT APPTAR OM ALL INVOICES, SHIPPING cisgelyare Res’ Paceacce 
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THE AMERICAN iNSTITUTE OF ARCHITECTS 


AlA Document A401 


SUBCONTRACT 
Standard Form of Agreement Between 
Coniracior and Susconiracior 


Use with the latest edition of the appropriate AIA Documents as fullows: 


A101, Owner-Contractor Agreement — Stipulated Sum 

A107, Owner-Contractor Agreement -— Short Form for Smaii Construction Contracts 
A111, Owner-Contractor Agreement — Cost pius Fee 

A201, General Conditions of the Contract for Construction. 


THIS DOCUMENT HAS IMPORTANT LECAL CONSEQUENCES CONSULTATION WITH 
AN ATTORNEY [8 ENCOURACED WITH RESPECT 7O ITS COMPLETION OR MODIFICATION 
Tis dewument hus been approved and eodarncd by the Amecnegon Subcontractors Nese nah ory 
AGREEMENT 
made this 6th day ot December in the year Nineteen 


Hundred and Seventy-three, 


BETWEEN the Contractor: Acme Climate Control Corp, 
49 Purchase Street, Rye, N.Y. 10580 


and the Subcontractor: Three Boro Sheet Metal & Ventilating Co., Inc, 
ll Wythe Avenue, Brooklyn, New York 11211 


Project: Van Etten Drug Treatment Center 

Morris Park Avenue & Seminole Avenue, Bronx, N.Y. 
Owner: Albert Einstein College of Medicine (&/or 

Health & Hospital Corporation, City of N.Y.) 
Architect: I. & Z Rosenfeld, Architects 


58 West 40th Street, New York, New York 10018 


The Contractor and Subcontractor agree as set forth below. 


AIA DOCUMENT 4401 © CONTR ACTOR-SL KCONTRAC TOR AGREEMENT © JANUAKY 1972 FOITIGIN © ALAS 


Pads ee Wepre wt Geer 2 tee oe eee OC eee SY me te GS eS ate © Hee ae Pom fe a, Roe Se Sc ay a) ne “ar agen | mae So ey oat woe 8) Peto cre eos fe oS dee te oe eee on ee fen * 5! 


ARTICLE 1 
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THE CONTRACT DOCUMENTS 


!The Contract Documents for this Subcontract consist of this Agreement and any. Exhibits attached hereto, the 


Agreement between the Owner and Contractor dated 


the Conditions of the Con- 


tract between the Ouner and Contractor (General, Suppiementary and other Conditions), Drawings, Specifica- 
tions, all Addenda issued prior t execution of the Agreement between the Owner and Contractor, und all Modi- 


fications issued subsequent thereto. 


All of the above documents are a part of this Suocontract and shall be available for inspection by the Subcontractor 


upon his request. 


The only Addenda and Modifications issued prior to the execution of this Subcontract and applicable to it are as 


follows: 


ARTICLE 2 
THE WORK 


The Subcontractor shal! furnsh & install dyctwork as per plans and 


specifications 


and as per your quotation dated Oct. 8, 1973 (copy attached). 


ARTICLE 11 
SUBCONTRACTOR’S RESPONSIBILITIES 


11.1 The Subcontractor shall be bound to the Con- 
tractor by the terms of this Agreement und of the 
Contract Documents between the Owner ano Contractor, 
and shall assume toward the Contractor all the obliea- 
tions and responsibilities which the Contractor, by those 
Documents, assumes toward the Gwaer, and shali have 
the benefit of all rights. remed.es and redress against the 
Contractor which the Contractor, by tnose Documents, 
has against the Owner, insofar as applicable to this 
Subcontract. provided that where any provision of -the 
Contract Documents between the Owner and Contractor 
is inconsistent with any provisica of this Agreement, this 
Agreement shail govern. 


“T1.19 The Subcontractor agrees 


11.10) The Subcontractor agrees that if he should ne- 
glecteto prosecute the Work diligently and properiv or 
fail to perform any provisions of this Subcontract. the 
Contractor, after three working dove’ written notice to 
the Subcontractor muy. without prejudice te any other 
remedy he may have, make good such deticiences 
and may deduct the cost thereot tram the payinents 
then or thereafter due the Subcontractor provided, 
however, that W such action is hased upon faulty 
workmanship or matenals and equipmeatr the Architect 
shall tyrst have determined that the workmanship of 
materipls and equipment are not in accordance with 
the Contract Documents 


roat ath Work shall be 


done subject to the tinal approval of the Architect: The 
Architect's decisions in matters relutiny to artiote etect 
shall be tinal of consistent with the intent of the Con- 


tract Documents 
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se ag appt ENGINEERS CONTAACTORS 

- ~~,  “s 

be 7} a - —_) ee _ _ ' ‘ 

t eS THREE BORO SAZET METAL AMD VENTILATING CO.. INIC. 

ote SE F 
ce 4 ; S HEATING ° VENTILATING ° AIR CONDITIONING 
hes at , oe ‘ we OTR ON Pe ae Or ge Le Fey, CIE ST STR A eet ee Te . i ht ad RE ee ae ee OR Te 


TOV Y Tee. AVENCE 
BROOKLYN. NY. 11211 
212 - 387-2709 


October 8, 1373 


Acme Climate Control Corp. 
49 Purcnase Street 
Rye, New York 105380 


Att: Mr. Joseph Reyes 


Re: Van Etten Druc Treatment 
De als eee Hee fe Ll Program 
Our Job 273-50 


Gentlemen: 


We herewith confirm our verbal agreement to furnish labor & mat- 
erial as per specification and mechanical drawings M-1 & M-2, 
dated 8/8/73, revision #1, as prepared by Hankins & Anderson, 
Consulting Engineers. 


We agree to furnish and install high pressure ductwork, low pre- 
ssure ductwork, casings & plenums, accoustic lining, turning 
vanes, fire dampers & access doors where indi Caer on the drawings 
Only & flexible duct connectors. 


We agree to install only (furnished hy others) air outlets, fans, 


air conditioning equioment (509% labor) automatic dampers & sound 
traps. 


We take exception to the following: ‘removals of ductwork, cutting, 
patching, painting, housekeening, pipe sleeves, testing & balancing, 
fin-tube enclosures, plenums for Carrier units (supply outlets), 
fire dampers thru interior walls, dunnage steel, flashings, hold 
harmless insurance, bonds & overtime. 


The above work to be completed for the agreed sum of THIRTY-THREE 


THOUSALD-BOLEARI (S33, 600206) 2 Peer ty ee TN a ga ee dee & 
\ 
so oes tale tr ET 
vin Caan \ . ‘ ij Ae \ \)) { nee yy My 
\ 
4 Cont'd 
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Oetoher, 8, (1973 


Re: Van Stten Drug Treatmen 


Please forward y 
on the ahove pro 
Of the joo. 


OvUr purchase order & at 
ject, so there will be 


rn 
ah 


AGG /ek 


ACCEPEND BY: 


Acme Climate Control Carn. 


‘ 


ax evenmpe certi ficate 


oO delay in the orocress 


Very ‘truly yours, 


THREE BOS SHEET MEO 
& VENTELATEING CO...) CNC. 


ite - 


, 


se ra oie ee ate ok Meade a ta a 
Alfred G. Wonesh 


President 
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APPENDIX U 


March 12, 1974 


Shest Metal Worksrs Intornatiooal Associatica 
Local #23 

1730 Bresacvsy 

Hew Yors, New York 10013 


Attartion: Mr. Den Pasquecuced 
Presicent 


Dear Dan: 


Attached plersea find a draft eccorandes of agrecmene regardizs 

. aceaptaces ard installatica of Carriar Dual Meduline Units in 
Mew York City. Thos draft teclucsa coet ox ths tarsa of the 
propcced agreesunt of Cetodar, 1972, with tha carayssa discucred 
with you ard Mr. Joven February 20, 1974. If aceaptabdla, ploscea 
sign in ths specea provicad and returm £0 ma. 


We understand that tha van Ettsa job ts procs rding and that t=s 
units Zor that joo ara beia; tnstallnd by moubers of Local 723 
god that wo charyaa will bo brougnt agsiast tha Shcat Notal Coa- 
tractor. 


Carrier will withdr=w its pending unfair later practica cbhargca 
against Local #23 upea public anacuncttAt of your agrersent wird 

the attached coorandes, provicad thut this answacee:ssat is rida 

po lator thin July 1, 19745. Oeiag tais period, Carrier wili roe 
aak tha NLAS to procacd with tho injirctioa of eccplaink issesd by 
the Goreral Cou.zsal of tha HLis 23 aA rocult of these charges. Duriag 
this ssca period Carcrisr will not insist on installing any Dusl 
Modulinsa Units except at the Van itten jod. 


When you ratura tha executed merorandim of agreccent, plesss also 
confira my undarstanding aa set cut ia this lattar. 


Yours very truly, 


= 


. i A. C. Contardi 
/s District Seles Manager 
Attach. 


ie 


‘ 


Memoranc:s: of Agreamert Zetwesa Sheet etal Workers, Local 
Union 923, and Carrier Air Conditicuics Uccpeny 


“ Subject: Carrier Deal Hodulica Unit 


1. Local Carica #28 ecro2s to accept acd install Carrier Deal 
Moculizca Units as iartricatad, tz 2ted and calidratac at 
Carricr's factory. 


2. Carrier will precote this unit in conjectction vith a pori-eter 
dual duct or incuctica unit systta. 


3. Carrier will reeccmeond to ths custccar wina selling t= eal 
Moduli=3 Syat=a, a > :diz pressura distribution aupply cuct 
os @ roturn air systen (fincor recure minizum). 

&. Carricr will procots ths wuiiz so that ¢hs syoten will ba 
desizgnod usiny a E-scar Zinger duct syotes rather than units 
in contimucus licss. 


Carricr will pre-cts the syatea specifying Modulins wits in 
the shest mots] section of tht projset aspccifieatic=5. 


6. Dual Moduline Unita will de delivered in singla secticcs 
(43" or $0”). 


J. Units will de supported in accordance with Kew York City Ca2s. 


Local 23, Sita Carrier Air Conditioning Company 


nme HE ma mama za Ee eee HE He eS Se eS SS & 
wu 
e 
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{ 


\ 


operation. Units shali te arranged as shown in the 
@rawircgs and shall ac luce discharge coilars, and 


griiles. 
G- 12 MODULINE UNITS 


a. Furnish and install 37aF Moduline Mark STM Weathermaster Air 
Terminals with recuirec se.if-c¢ ntainec controls. 


b. Where indicated or. the crewircs, appropsiate accessories 
shall be orovided +o allow the base unit to sunction properiy- In 
addition, dumny units end ené trim strivs shail o2 ¢reviced as 
recuired. Sufficient eppurtenences such as T-bar mounting 
brackets, adjustable hanger pacages, and diffuser alignment pieces 
shall be provided to properly support the base unit and any 


accessories in the ceiling. 


c. Unit plenum section shall ke constructed of (20-gage 
galvanized steel for 37AE units) (24-g2ge galvanized steel for 37AF 
units) with 1/2 inch costed acoustical thermai lining. Pienun 
length shall be a nominal 48 inches for 37AF units. 


d. Unit bellows assembly shall ccnsist of two necorene bellows 
and a steel cutoff section with felt edces to recuce sound 
generation, ali in a rigid support. Eellows shall be attacned to a 
center dirfuser plate assenbkiy. Entire assembly tnall be removable 
for service or inspection by unlatching spring clips. 


e. Unit diffuser section shall be constructed of aluminum with a 
recoatable baxed enamel of an ctf-whice color. Exgused painted 
surfaces of diffusers shall re covered with striprable, protective 
film to be removed after installation. 


f. Slave units shall include a ccntrol mcnitor and shall be 
readily convertible to a master control unit by accepting control 
accessories in a pluc-in manner. 


ge Controls shall be unit self-contained and suitable for 
operating with duc* pressures te=ween 2 and 6 inwy. A tnermestat 
with control monitor and/or volume reaulator snali be suitable for 
cortrolling up to five units. Fach unit shall be capable of having 
controls installed or rearrancec at any time. 


h. Variable volume ccntrol - Where indicated on the drawings, 
slave units shall have a factory installed thermostat with control 
monitor and volure regulator povsered by supply air cuct pressure. 
The thermosta* shall have an ocerating range between 65 F and 85 F 
with a throttiing range not greater than + 1.5F. The volume 
regulator shall be as d2scriked below. 


1. If required units shall be suoported frem the Building 
Structure at no €xtra cost to the cwner. 


15A4-10 


HW, COUAL 


SHIP VIA 
bi i our 


QUANTITY _CaTALoc MO 


3 i 


ee ciladhcivosi enc Aiuaro nT ri Kati. un iammats aa 
tHARGE TO: 


APPENDIX X-1 


| ‘DELIVER TO: - “ 
Pal 


Bia 9-12 Tloorn Spceial 6455 : J.J. Mayden SB G fn 
| 
vaav ole +t telae v Sree ont ay oe! MRR eee mre en See on See Te va = ee fea cet aman yale at Gal Mera RRR Caan NEAT, 
+ setae tae eS THE PRESBYTERIAN “HOSPITAL | ee A ene, ts 
in the City of New York pay Se A i hg a 
622 WEST 168TH STREET NEW YORK, N.Y. 10032 arene a ee 


es cle it stmt 


a 


FURCHASING DLPARTMENS -4627 WEST 145th STR! ET 


TELEPHONE: 579-2844 Oder No. C 08059 


TTACTING CORP, 
h6-W1 Vernon Died. 6/19/74 
Ets.) Bote 41361 LAGGEG SEE ae mereceietnnineriet 


PLEASE SUPPLY THE FOLLOWING ARTICLFS SUBJECT TO THE CONDITIONS GIVEN BELOW: 


DELIVERY TERMS Yet. 


Tobd3;. Factory : 2 RD age 


csasichipiaahiaits | PRICE 


Swe rs = - _— ere ee 


Tarnisa oll labor, material, eaiimareat, cted 


to €o com leta in all respocts the iPAc Vor 
ac Garerived in tne eons 2nd Sreektiestions 


PECHAT A LY TKS ef Lecle? and Burin, Pyrevect 
iO. 1:59 =10-1 ht, : 
Reeord Usnovanda peepee Po omMary es 197+ nnd 

tne Bid Corn dated “arch 15, 1974 asa ancaded 

by your lctter dated May 23, ting All wari Ae te 

bo done eosplote for tO SUH Ofscseccecccce | 545 939.6 
Attacned is a list of contract drawings. 


| 
| 


wh Bl 
C. fahr 


H. Fine 
6. Lumk 
File 


APPENDIX X-2 


THE PRESBYTERIAN HOSPITAL 
in the City of New York 
at 


COLUMBIA-PRESBYTERIAN MEDICAL CENTER 


622 WEST 1o8TH STREET 
NEW YORK, M. YY. 10032 
EUGENE T. CLEARY 


Administrative Assistont 
Projects 
Operction & Maintenence 


February 27, 1975 


wae 


Mr. G. Contardi 

Carricr Air Conditioning Co. 
385 Madison Avenue 

New York, New York 10017 


— 


Dear Mr. Contardi: 


Re: Babies Hospital Addition 

Qth, 10th, litn end iath Floors 
As you recuested, we have attached a copy of 
the certified drawings tnat have been forwarded 
to the mechanical concractor, H. Cohen, for the 
installation of the Carrier moduline units for 
this project. There hes been no altcrnate to the 
Carrier units received or approved. 


Very truly yours, 


Tt. Cleary 


ETC: vf 
cc: Mr. M. J. Hayden 


vans W ATCRLEY PAVILION . BABIES HOSPITAL * HARKNESS PAVILION . THE COWARD $ HARKNESS EYE INSTITUTE . NFUROLOGICAL INSTITUTE 
NEMS VORR OF THOPAEDIC HOSPITAL . PRE BYTERIAN HIOSPITAL * SLOANE HOSPITAL . SQUIER UROLOGICAL CLINIC © VANDERAILT Cl’ 


cow sa inser: seaman eae AS CCC ae went ao «<cneeeenencenniameasinaacciameeimntiis + st 


Sh 


SUat ' RETAs ~ 


ve . aes Ss 2 ss cS / a ie 
Form E-/72 - Sheet | 6-14-74 Moduline Unit Coun, ff 2 
- =" 5 o Pe os oe 
Form E-72 - Sheet < vi Summary? 4 : / 
37AF-202-1 " ModuLline Unit, Dimensions,7> 
cod tT " P =~ “J Ve 


37AF-202-2 
37AS-203-4 is Accessories ™, <2 


JOB NAME: BABIES HOSPITAL. ADDITION 
9-12 FLS, Presbyter: 
¥ 


“a 
7 
on 
a 
we 
uC 
~ 
c 
r 


™ % 

Engineers: Meyer, Strong & Jores 
Buyer: H. Cohan Contracting Corp. 
Buyer P.O. No. "092 
Carrier Air Conditioning Co, 
dob No. 41 0005024 


Submittal Data: 6-17-74 
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MEP 
-i44(- 9 Air Conditioning Company 


Pe ee ed 


(J 


, re 
Sumatey Or bimeasiint Unirs € 


MPOCERSOAMAES 


Fhe KAGE Des~RiPTION 

Num Ber 

FIly8-B/0 | 2nsri.2llut-6 Dialer FeuccesOuner 
- 31117" ” - 6°Dis. Lazer, 6 Dia. Ourter 
- Did 7 Seavé Uniz-6 Dia. Ince, Rucoto Ore 
-D2i  @ Siave Uwit-3 fa Dia. Qureét 
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March 21, 1975 


Teneral Sheet Metal Works, Inc. 
434 East 165th Street 
2ronx, New York 10456 


Attention: Mr. Morris Lipka 
President 


Gentlemen: 


This is to confirm the full settlement of the 
grievance filed by Local 28 against your firm 
with the Joint Adjustment Board, by letter 

dated November 7, 1974, regarding the fabrica- 
tion of the plenum in connection with the 
Carrier Dual Moduline unit at the Presbyterian 
Medical Center, Babies Hospital, at 168th Street 
and Broadway, New York City, by your payment for 
the loss of man hours of work to the Local 28 
Sick Dues Relief Fund of the sum of $2,153.60, 


on the basis of 160 hours at the rate of $13.46 per 
hour, in accordance with the Resolution submitted 


by Local 28 at the hearing on this matter before 
the JAB on March 7,, 1975, a copy of which is 
attached hereto. 


A counterpart of this letter will be filed with 
the JAB as a memorandum of the disposition of 
the subject grievance. 


Very truly yours, 


EDWARD STACK 
President 
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GENERAL COUNSEL’S EXHIBIT 3 


TRANSCRIBED ABSTRACT OF MINUTES OF LOCAL 28 
EXECUTIVE BOARD MEETING 
October: 11,1972 


On Modiline (sic) Units 


‘ 


Order of busines (sic). The following borthers appeared 
before the E.B. They presented an evauliation (sic) on the 
Carrier Modiline (sic) Vairiable (sic) Volume Unit. They were 
Howie Bretz IA 148985 Richard Berman IA 233994 William Connolly 
IA 246820. They presented a presentation and a slide picture of 
the work involved in this seystem (sic). The E.B. fully discussed 


the new moduline system and further meetings will be held on this 


system. 


Approved at Union Membership Meeting, October 19, 1972 


GENERAL COUNSEL'S EXHIBIT 4 


TRANSCRIBED ABSTRACT OF MINUTES OF LOCAL 28 
EXECUTIVE BOARD MEETING 
November 21, 1972 


On Modiline (sic) Units 


The review and Research Committe (sic) appeared before 
the E.B. they were Mickey Connolly IA 246820, Howard Bretz 
IA 148985 and Richard Berman IA 233994. at this time a complete 
reveiw (sic) of the proposal was made by the E.B. and a final 
desisun (sic) will be put off until the special meetng (sic) 


of the E.B. on Wed. Dec 6, 1972. 


Approved at Union Membership Meeting, December 21. 1972 


GENERAL COUNSEL'S EXHIBIT 5 


TRANSCRIBED ABSTRACT OF MINUTES OF LOCAL 28 
EXECUTIVE BOARD MEETING 
December 6, 1972 


On Modiline (sic) Units 


The E.B. discussed this Moduline Unit and decided 
that the fabrication of duct work for this unit by others 


than LU 28 Journeymen was a violation of Addendum "B" 


Approved at Union Membership Meeting, December 21, 1972 


GENERAL COUNSEL'S -XHIBIT 6 
TRANSCRIBED ABSTRACT OF MINUTES OF LOCAL 28 


EXECUTIVE BOARD MEETING 
May 30, 1973 and June 5, 1973 


The industry review and research committe (sic) represented 
by Brother Howard Bretz IA 148935 and Brother Richard Berman 
IA 233994 appeared before the E.B. and it was noted tnat the late 
Mickey Connolly the 3rd member of this committe (sic) became 
deceased since the last meeting. The Bus. Mgr Dan Pasquinucci 
asked this comittee (sic) to present ne facts reguarding (sic) 
the limited use of the variable Dual moduline Mexing (sic) Box 
on (2) specific jobs that are in the engincering design stage 
the New U.N. office and apartment tower Building and the Lehman 
college Building. The committee recommends to the £.B. the following 


resolution. 


RESOLVED, that as a limited pilot project for investigative 
purposes only, the Association and Union jointly conduct an cvalu- 
ation study of the use of variable volume boxes to determine the 
impact and effect thereof on the employment of journeymen and ep- 
prentice sheet metal workers covered by our Collective Bargaining 


Agreement, and related matters, and it is further 


RESOLVED, that such study be expressly limited to the use 


of variable volume boxes: 


(a) in conjunction with a -erimeter dual duct or a 
duction unit system with enclosures. a -«dium pressure distribution 
supply duct and a return air system (fir+er return minimum); 

(b) which are delivered in single sections (438" or 
60") with all related accessories lowse for field assembly by 
journeymen sheet metal workers; and 

(c) which will be supported independently of ceiling 


construction; ana it is further 


RESOLVED, that the atoresaid Stuiy and the use of variable 


boxes thereunder include and are confined to the and 


job sites; and it is further 


RESOLVED, that this resolution, the subject matter thereof 


and the study undertaken in pursuance th-:reto does not and s 


not in any manner or for any purposes represent, constitute, be 


deeded, or considered a precedent for any purposes whatsoever. 


A motion was duly made and scconded that no allowance in 
C.B.A. at all be made to allow the dual Moduline Mixing Box in the 
New York city area. On this motion the F.B. adopted this motion. 
On the resolution--allowing a limited piolet (sic) project of (2) 
jobs the U.N. Tower and the Lehman colleye Building a motion was duly 
made and seconded to adopt this resolution. The E.B. voted on this 
proposal and this proposal was rejected, 


Upon a motion duly made and seconded the E.B. minutes were 


adopted on the minuts (sic) a qustion (sic) was raised on the adoptor 
(sic) of the rejection of the limited use on (2) jobs of the var- 
ible (sic) volume boxes. A full discussion was had on this subject. 
The chairman then called for a vote. The vote upheld the recommen- 


dation of the E.B. 


Approved at Union Membership Meeting, June 21, 1973 


SHEET METAL INDUSTRY 


Fores"! ot New York City 


420 LEXINGTON AVENUE NEV YORK. N.Y. 100179 


GENERAL COUNSEL’S EXHIBIT 14 


(212) $32-2627 
Eetcutret O1acctora 


LA@AENCE STURGIS 


areoce Taystecs 


February 1, 1973 


FALO MUNOER 
San J. FLANNERY, °.€. 
TEVEN KLE BANFF 
RLSEWT THEALING 
AARY SUNA 


EYMOUR 2. LWERLING 


To the Soard of Trustees: 


For the past several nonths this office has undertaken a 
close study of Variable Volume Systems and their relation to 
the sheet metal contractor. 


The conclusion reached is consistent with the Recommendation 
nade by the Local Union #28 renort which is attached. In fact, 
the attached renort was written for the Sheet ‘ictal Industry 
Research and eview Cunmmittee by this office. 


Variable Volume Systems contain the means by which two of 
our most inportant aspirations can be achieved: 


Ll. The sheet metal and air handling contractor hecones the 
dominant mechanical trade on the project. 


2. Being in a position where "scnaration of contracts" 
becomes a realistic and practical bid procedure. 


Experience with IIVAC systems has led ne to conclude (with 
the exception of residential and hotel coastruction) that most 
desiyns botton out at pretty much the sane eee et ee re- 
gardicss of the design used. ily approach has been to try and 
get as much of that cost-per-ton into the air handling section 
as possible. 


The Variable Volume system provides the largest ratio of 
this costper- ton to the sheet metal contractor of any systen on the 
market with the nossible excention of cual duct systems. ‘iowever, 
in addition to nroviding nore contract work, it utilizes prin- 
ciples of energy conservation bv providing only the amounts of air 
necessary te satisfy the comfort conditions in, a given area. 


Presently, there is research heine developed that would nake 
it mandatory in N.Y.C. for each large nroject to nrovide an 
Inpact Study to deternine if the oxner is nrovidine the neans 
necessary to conserve energy, mrotect the enviornment, etc. 


One of the pronosals being discussed hy Polytechnic Institute of 
Brooklyn, (le aders of the research team) is to require that 
mechanical consultants desiga buildings using systems such as 
Variable Volune because it does conserve energy. 


On another front, I interviewed two large sheet netal 
contractors at a recent SIACNA-New York State meeting on 
January 18, 1973 about their exnerience with Variable Volune. 
Fran Lombardi of Joseph Cashier Co. in Syracuse, exnressed 
overvhelnina approval because it lessened coordination problems, 
contained all nediua vressure duct construction, reduced denend- 
ency on a mechanical contractor who, he claims, was in the 
Mechanical Equipment Roon only and enabled the Cashier Co. to do 
over 80% of purchase of air handling system. Jolin Lopinshy, 
President of the Levi Case Co. in Albany had a similar exnerience 
and went as far as insisting that a current Variable Volume system 
be a separate contract. Ile was successful in senarating one con- 
tract and took the nrine contract in another, subcontracting the 
piping. 

* 
Also, there are many sales engineering firms and sales 
epresentatives who have avoided’promotion of Variable Volure 

because of their inability to control production and deliver a 
pre-tested unit that the manufacturer can guarantee. 


There are some problems with this system. First oi. all, some 
contractors who have made boxes for variable volume systems would 
lose shop fabrication in New York City. 


However, the man hours and additional work included in the 
Variable Voluse System more than offsets this toss. There is also 
a problem with Local #28 relinquishing the manufacture of the box 
that is attached to the unit. ‘fell Farrell's original position was 
that the box must be made by nenbers of Local #28. There has wbcen 
a shift in this position recently and now most officials in 
Local #28 avree senerally that Variable Volune units should he 
brought in as a conplete unit. 


There are two ways this can be accomnlished. Since variable 
volume units are act a nart of any existing agreement, we could, 
by comnon consent, nerely allow the marketing of these systers as 
they do in other areas. Or, through the Joint Adjustment Board, 
specify in written agreement, approval of the systen. 


As you know, the desipn of systems take a long time before 
becoming nrojects out for bid. More important is the timing of 
this issue. At present we have inany factors ceoing for us and it 
is important to take REVABL ORS of the*cause’as,well as the 
bencfit to our industry. I wouid like to encourage several 
engineers who are contemnlatine Variable Volume system on their 
projects. One engineer indicated that he ould seriously con- 
sider Variable Volune if he could have the assurance that the nan- 
ufacturer would sunpnly the complete unit to the sicet metal con- 
tractor on the jo. 


Please read the attached renort for additional advantages 
of Variable Volune Systems so that we may discuss it more fully 


at the next trustees meeting. 
Sincerely, a. 
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HEATING hs VENTILATING . e AIR CONDITIONING 


oF he Bi hh POS ‘ohdnartey CSS PINE ARP PI ee 1 Os POOOD ao POE: ee FF a NE CRA Ae Te A ee IE 


11 WYTHE AVENUE 


a : BROOKLYN, N.Y) 1t2i1 
REGISTERED MALL oe ee ie os 


RETURN RECEIPT REQUESTED 


212 - 387-2702 
February 21, 1974 


Acme Climate Control Corp. 
49 Purchase Street 
Rye, New York 10580 


Att: Mr. Joseph Reyes 


Re: Van Etten Drug Treatment & 
Brogram - Bronx, N.Y. 
cl ME I Se E 
Gentlemen: 
This letter is in reply to your registered letter dated 2/15/74. ¢ 
which we received on 2/19/74, informing us that the Carrier Mod- 


uline Units will be ready for shipment to the job site one day 
G@uring the week of 2/18 thru 2/22/74. 


In recard to your statement in which you indicated that vou have 

been trving to reach us by ohone, I wish to point out to you chet 
our office was in contact with your office an 2/14 & 2715/7741, in 

recucst for pavment for our requisition for the ahove So and 
also the project at J.FP.K. Airport. 


Please refer to our vroposal (copy attached) dated October 8, 1973, 
in which we had taken “exception to the handling and installation 
of the plenums for the moduline units (supply outlets)” which is in 
conformance with our signed contract agreement with the local union. 


Therefore, our apprehension is not in receivina a complete shipment 
as stated in your letter, but that these units have been shipped 
with ‘plenums whichis not In jour preposal. 
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February 21, 1974 


Re: Van Etten Drug Treatment 
Program —- Bronx, NY. 
i or ee Fee 


We conclude that you had accepted our proposal in total, due to 
the fact that you had directed us (verbally with a purchase order 
to follow) to proceed with our work which had commenced on 10/9/73. 


To confirm the above, please note that your purchase order was 
Gated December 6, 1973. 


Very truly yours, 


THREE BORO SHEET MFTAL & 
VENTILATING; CO., INC. 
L pout. ed te ahs. 2 Z 
AG /ek Alfrgd G. Wonesh 
Encl. 


GENERAL COUNSEL’S EXHIBIT 18 


ACME CLIMATE CONTROL CORPORATION 4% PURCHASE STREET. RYE. N.Y. 10880 


ne 
Tm 914 967-4700 212 231-120C 
Alia COMDITICNING CONTRACTORS & ENGINEERS 
February 25, 1974 


Three Boro Sheet Metal & Ventilating Co., Inc, 
ll Wythe Avenue 
Brooklyn, New York 11211 


Att: Al Wonesh 


RE: Van Etten Drug Treatment 
Program, Bronx, N.Y. 


Gentlemen: 


This letter is in answer to your letter dated Feb. 21, 
1974. As p our phone conversation on Feb, 22, 1974 

it is our understanding that all differences have 

been resolved between Local 28 and Carrier Corporation 
in so far as the installation of Carrier Moduline 


units for the above job. 

Based on this sment you have agreed to proceed 

with the stallation of these units wi the plenums 
aS receivec f er and we can di paragraph 
three in your Of Feb, 21, 1974.5 


Very truly yours, 


ACME CLIMATE CONTROL CORP. 


Marcia Tyson 
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GENERAL COUNSEL'S EXHIBIT 20 
Stipulation 


It is hereby stipulated and agreed that, immediately follow- 
ing the March 7, 1975, meeting of the Joint Adjustment Board referred 
to in the stipulation set out at pages 610 and 611 of the transcript 
of this proceeding, Morris Lipka, president of General Sheet Metal 
works, Inc., instructed members of Local 28 employed by General 
Sheet Metal Works, Inc., on the Babies Hospital Addition to cease 
installation of Carrier 37AF Moduline units at that job; that 
installation of such units thereupon ceased; that on or about 
March 17, 1975, Mr. Lipka met with:Edward Stack, president of 
Local 28, and advised Mr. Stack that General Sheet Metal Works, Inc., 
would pay the sum of $2,153.60 to the Local 28 Sick Dues Relief 
Fund as set out in Local 28's proposed resolution (GC 2, Ap. 3B); 
that Mr. Stack advised Mr. Lipka that the charges filed against 
General Sheet Metal Works, Ine. (GC 2, Ap. AA) would he "settled"; 
that, on or about March 20, 1975, General Sheet Metal Works, Inc., 
paid $2,153.60 to the Local 28 Sick Ducs Reitef rund and resumed 
installation of the aferesaid) units: wid ‘that.on or about March 21, 
1975, Mr. Stack wrote the letter to General Sheet. Metal Works, Inc., 


which is attached hereto and made a part hereof. Counsel for the 


Respondent stipulates to the facts as set out herein but not to 


the relevancy or materiality of said facts. 
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UNITY 
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BROTHERHOOD 


Ge. SEL bt XcAa HeCOPGUS SECRETAX 


November 7, 1974 


Shect Mctal and Air Conditioning Contractors 
National Association/New York City Chapter, Ine, 
4290 Lexington Avenue 

New YORK, N.oo¥.. 1602:7 


Attention: William Rothberg, Esa. 
Executive Dircetor 


Gentlemen: 


Sheet Metal Workers International Association, Local Uni 
No. 28, hereby files a grievance against General Sheet 
Metal Works, Inc., charging that GENERAL is in violation 
of our Collective Bargaining Agreement, Acdidendun "B", 
Part II, last unnumbered paragraph, by permitting and/or 
accepting work covered by our Agreement--fabrication of 
plenums--involving the Carrier Dual Moduline Unit, for 
installation at the Presbyterian Medical Center, Babies 
Hospital, (168th Street and Broadway, New York City) to 
be perforined by persons who are not within the bargainin 
unit covered by our Agreement, rather than by its journe 
man and apprentice sheet metal workers. 


This violation has caused and will continue to cause the 
covered employees monetary losses for which reasonable 
compensation is sought based upon the loss of manhours 
of work. Meee eeu : i ae 
We cequest that this matter be heard and determined by tl 
Joint Adjustment Board as soon as possible, 


Very truly yours, 


EDWARD STACK 


President 
ES/fl 
opeiu/153 


cc. General Sheet Metal Works, Inc. 
434 East 165th Street 
Bronx, New York i6456 


Attn: Mr. Morris Lipka 


RESOLUTION by Local 28 (Transcribed) 


11/14/74 

RESOLVED, that General Sheet Metal Works, Inc. is in violation of 
our Collective Bargaining Agreement, Addendum "B," Part II, last 
unnumbered paragraph, by permitting and/or accepting work covered 
by our Agreement - fabrication of pienums - involving the Carrier 
Dual Moduline Unit, for installation at the Presbyterian Medical 
Center, Babies Hospital (168th Street and Broadway, New York City) 
to be performed by persons who are not within the bargaining unit 
covered by our Agreement, rather than by its journeymen and 
apprentice sheet metal workers, and by neglecting, failing and/or 
refusing to require, provide and/or arrange that said work be so 
performed, and it is further 


RESOLVED, that General Sheet Metal Works, Inc. make payment of 


the sum of $2753.60 tc the Local 28 Sick Dues Relief Fund, repre- 


senting the loss of man hours caused by GENERAL's said violation 


on the basis of 160 hours at the rate of $13.46 per hour. 
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WARM AIR HEATING yegtivatine con jionine SYSTEMS 
LAN \ 


eRe ne ee 


TRLANGLE SIFT METAL WOR 
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212.343.8790 
516.354.6568 11S NEW HYDE PARK ROAD ~ NEW HYDE PARK, L.1., N.Y. 11041 


In reply refer September 27, 1972 
72-Sept-118 


Carrier Air Conditioning Co. 
385 Madison Avenue 
New York, New York 10017 


Attention: Mr. Philip Venturino Re: Moduline Units - 
New Police Headquarters 
Our Job No. 3 - P.O. No. 5576 


Gentlemen: 


quarters building on September 26, 1972 concerning deficiencies in 
the Carrier Moduline units. Tne following people were in attendance: 


Philip Venturino - Carrier Corporation 
Brendan McKenna - Carrier Corporation 
John Greves - Meridian Engineering 
Marvin Shaw - Jarcho 

Mike Rotolo - Triangle Sheet Metal 
Charles Zwer ling, - Triangle Sheet Metal 


At this meeting we devonstrated a pressure test that we had previously 
performed on several Moduline units to determine if the units would 
operate properly. The results of this test indicated several defi- 
ciencies in the construction of the Moduline unit. The deficiencies 
noted were as follows: ‘ 


lL. Insulation would have to be removed at the point 
where the half inch hole was cut into the plenum 
to allow for a proper fit between the plenum and 
the unit. 


The edge of the Moduline unit needs to be strength- 
ened at the point where the control is mounted. 

Two additional screws are necessary to correct this 
condition. 


: This will confirm discussion at meeting held at the New Police Head- 


(Continued....) 


et: RNR aNe 
REANGLE SHEET METAL WORKS! 
ee ome 


\ 
a it 
‘ 


SSR eR D EIS 
Yoyie aw \ t if 
Paki, at Ss want Manuf dared 


Carrier Corporation September 27, 1972 


Qur inspection shows chat 4 certain nucber of 
units were fabricated with double thickness 
mounting flanges. This type of flange will 
cause a hardship to us during the installation 
due to the improper fit when attached to the 
pleaun. 


The pressure test demonstration revealed that 
excessive air leakage occurred at three different 
points. Air was noticed to be lesking through 
each of the four (4) nuts which are welded to 
the sides at each end. This leakage appeared 
to create a disturbing noise level. Air was 
found to be leaking through the connecting 
seams where the flange is attached to the 

air discharge plate, and it was also leaking 
through the side ecges that are formed by 
these two components. This leakage also 
produced an uncesirable noise level. 


At the conclusion of the meeting, two units and cne plenum were given 
to Mc. McKenna to be sent to the Carrier Corporation for further study 
and testing. One of these units was constructed witn the double thick- 
ness mounting flange. We further informed the Carrier represcntatives 
of the urgency in checking out the proolems since the City officials 
have been exerting great pressure on us tO proceed imnediately with 
the installation of these units on the 8th and 9th floors. Therefore, 
we would appreciate it if Carrier would send us a formal report as 
soon as possible on the results of their tests end also indicate to 

us how they intend to correct any deficiencies found. 


Very truly yours, 
TRIANGLE SHEET METAL WORKS, INC. 


(cart . whe tl Lae 


Charles Zwerling | 
Vice President ‘/ 


CZ: mjs 
cc: Mr. Robert Wall - Jarcho 
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a a : 
oo 7 Poesia ’ ie eT: 


Gea o* 
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October 4, 1972 


“Triangle Sheet Metal Works, Inc., 
115 New Hyde Park Road 
New Hyde Park, L.I., New York 11041 


= - 
~~ ; = 


Attention: Mr. C. Zwerling 


~ evel ’ . 
; . are 


a st Subject: Noduline Units ‘ 
ese New Police Headquarters 


€ 35°" 
¢, ‘e ie a 
’ . . 


- we 7 
Gentlemen: ~ 


During an cn-site job meeting, two Carrier Noduline oni{ts 
were tested after being connected to the plenums as wanufactured by 
Triangle. It was found that in order to properly fit the reduline 
untt onto the plenum, the unit had to be stretched across the vidth. 
This in tura ceused a separation of the serms internal to the unit 
which resulted in air lestage. In order to obtain a colutio: to this 
problem, two units along with two plenums were teken to Currier's 
plant where they were inspected and tested. After Cat¥ier's cm 
investigation of this problem, the following corrective measure is -- 

* . proposed: i ee, el - a [ 


. Bee ‘ wok ol s Le ay 
. ma < meet we 
KE . +. - - # Pa . + 
2 a? a Cy area eee ‘ - fee |, ae . * ce eo 
Sie A -- ‘ ie gine - . “ oo. ~ eat” 


. 


. ‘ = %. 


: ’ Before connecting the moduline unit to the plenum, a bead 
of sealer {s to be placed along the entire length of to eyposed seams 
located on the top side of the unit. When the unit is placed on the: 
plenum and if separation occurs, the scaler will immediately close it 
thus preventing leakage., The sealer being proposed for tris jod is C 
3M Duct Sealer 800. ; 2 ; meas 


ert es Fy 


wee We sd 
‘ ple a * . ; ae 
Pad he iat 


Carrier will supply the sealer aad the apolicstion tool. 
' However, Carrier will not accept any backcharges resulting from labor. — 


2 - 


~ 


’ os - 


a3 Very truly yours, 


~ fs ‘ 


- 


“ “** philip T. Venturino 
Machinery & Systems Division 


- 


ae 
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RESPONDENT'S EXHIBIT 6 


October 5, 1972 


Trianzic Sheet Metal Works, Inc. 
115 New :: Park fcuad 
Rew Hyde ?: I., Mow York 11041 


r 


Attention: Mr. Charles Zwerliang 


Subject: Mcdultins pageant 


Gentlemen: 


This is in reply to your gd Septenber 27th rasarding tke four questions 


you had in cornection wit ice Modulize unit. 


; 


— be cut avay. In any event, the vale caa work with 
ia or vith the tsutation reoved. 


a) i se — 


You irdicata tha iMoJuline uait needed to ba stren;trened at the point 
where the coatrol is mounted Ly aiditioa of tro (2) sextvs. Tits is 
not new ond it is ous understanding thit you were advised ttac “tiles tid 

fo be “dons when cur Syracuse represenzative was oa tre job scme tire ago. 

We admit that certain of tha unite do fF. oudle thicia:2sa mounting flanses 
end this was caused by the City's insist: : 1 nounting flanges ta 
painted acter miny of thea vers to tha job. Accordingly, in order 
to ccet tha job requirs=2nts 2 ; of. this arvanjzerent was errivead at 

to expedite the fix. This over- : makes counting core difficult 


The units were fa>ricated in accordance with ths exrtifzied dz 3 vatch 

were furnisted and approved. The cutilda dt-enafoa is eae leans waich 
occurred on.the two (2) units tesced vo Ker ew th3 unit 

tha pleura mad2 by Triangle. #35 pointid our to you by Celie ro iets 
we feel that this is teyond our control aad cot sur rsiporsibdility. iovwovear, 
im order to cooverate we had recocrenced the fix outlired {nm Me. Venturino’s 
letter of Cctober 4, 1972. */Y7TS_ LEAN Avs ‘ 


As a matter of record, tha two (2) units which were brought to tha Carrier 
office were tr%2n to Syracuse by car oa Sunday nig-it by. Hosera. McXeana and 
Bellezo and sot up in the testing laboratory em Mencay.° We had an answer by 
Tuesday which was passed on to you verbally and in writing on October th. 


In my opinioa, any further cslay is not tks weapensthaliny of Carrier Airc 
Condit toning nen . 


iss ae 


ASC. Contardl 
District Sales Minsger 


RESPONDENT'S EXHIBIT 7 


WARM AIR HEATING . conor | aes SYSTEMS 


TRING [SHEET METAL WORKS 


. QcT 13 1972 


/ SINCE 1917 al Wf 
SIA pao Cid, awl ari Mire th 


212.343.8769 
516-3546368 11S NEW HYDE PARK ROAD +» NEW HYDE PARK, 1.1,N_Y. 11041 


In reply refer 
72-OCT-49 October 9, 1972 


Carrier Air Conditioning Company 
385 Madison Avenue 
New York, New York 10017 


Attention: Mr. A. C. Contardi, Re: Moduline Units - Police Headquarters, 
District Sales Manager Carrier Job No. 0100E6031 
Our Job No. 3 


Gentlemen: 
* This is in reply to your letter of October 5, 1972. 
With respect to paragraph 2 of your letter: 


You are correct in telling us that we had been informed recently that the 
Moduline units would require additional screws at the end in order to seal 
the unit to the plenum. It is true this is not new, but this is something that 
did not show on the original contract drawings and therefore the absence of 
proper mounting by Carrier is going to incur additional costs for us for which 
Carrier will have to reimburse us. We estimate the cost of attaching these 
additional attachments in the field to be $1.50 per unit. 

re 


With respect to paragraph 3 of your letter: 


The additional mounting flanges do Creutea problem in the insiallation of these 
units as it is not possible to fit thé moduline units to tne plenums in many cases 
due to the fact that the inner flange of the double flange prohibits pulling the 
moduline up to the plenum. We estimate our additional cost to be $1,50 per unit. 


With respect to paragraph 4 of your letter: 


eyle a Lh bh Cella boeesz Sevag 


I arm sure you are aware of the fact thatt winds the Dlenums that were a. 


fabricated by us were approved by Carrier, The acs that is occurring can- 
not be caused by the problem that you refer to in your letter because the 

difference in dimensions is far less than the ordinary manufacturing tolerances 
in this kind of work, The problem that we have is being caused ie andsmply 


fabrarc ino Time af ph budrrer. Kash a” 7 —id 
a tance | FOS 3 


slic ladle Medecine 
BLANGGE SULT NETAL WUERST 
as 2 


a 


= : oom, | (hike sail Mlringfucharovs 
72{ 'T-49 -2= October 9, 1972 


because the moduline unit leak between the mounting flanges and were not fabricated 
in accordance with the original samples that were tested at your Syracuse pliant, 
On the units that were tested at Syracuse the nut holes were all filled with -C 600, 


i 


We really do not know any way to correct this without considerable expense to 
Carrier and therefore we are advising you that the moculine units as delivered 
to the jubsite are not satisfactory and that they have internal leaks. The leanage 


has nothing to do wita the plenums that the modulines are connected to, 


We want you to make the moduline internally tight so that they do not leak. If 
method to be used is to be done at the jobsite,as you have verbally outlined, 
you wish us to do it we have estimated that the cost of doing this work will Le 


$4.50 per unit, 


Please give us your decision on the above and if you want us to do all the corr--tive 
work send your confirmation for us to do it, 


li you wish to take these back to the plant to make them airtight at the plant, of course 
the choice would be yours, 


Very truly yours, 

TRIANGLE SHEET METAL WCRHS, INC, 
- ) <= i . 

Uiaat /\ x CALL -< 


Charles Zwerling 
Vice President 
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bina, 


BRANCH OFFICE 


October 23, 1972 


Triangle ‘ .eet Metal Works, Inc. 
115 New Hyde Park Road 
New Hyde Park, N.Y. 11040 


Attention: Mr. C. Zwerling 


Subject: Police Office Bldg. 


Gentlemen: 


This is to confirm the dacision that were reached at 
our jebsitae meeting of October 19, 1972. 


The first item is the correction of leaks (both those 
associated with manufacturing end those that may occur as 
a result of variations in the plenua width). The procedure 
to usa is as follows; Imnsdiately preceeding the instalig- 
tion of cach unit to the plenum, th2 foam insulaticn strip 
on each end of the unit must ke peeled back. Apply =C-800 
with an applicator to both seams to within 4" of the end of 
each unit énd oress the foam insulation back into place. It 
is important that this procedure be followed at the tima 
each unit is installed to allow tha sealer to flow into tha 
seam, should the seam be sprcad open when mounting to the 
plenun. 


Secondly, two additional screws are required at the 
control end of each unit to insure a leak-free installation 
in that area. 


The third item discussed, was the additional difficulty 
encountered in installing the units that were returned to 
the factory for painting. The additional painted strip rakes 
it difficult to insuve that tha unit is properly nounted to 
the plenum and it will be necessary to pre-scribe a line on 
the plenum, or take some additional precautions during 
mounting to insure correct installation. 


PRANGHY OFF el 


Triangle Sheet Hetal Works, October 23, 1972 


It was noti & several of the pienucs as mounted 
in the ceiling, ha igh spets at each cocner as a result 
of the welding wing rabrication. Gh2se corners 
must ba checked sure free=- 
dom of leaks in that 


It was agreed at the meeting tha 
ply the sealer and applicator and wouid pr 
supervision to initizily insura thet the a 
were being proneriy folicwed. In addition, 
the additional work tvecuired in itcns ona th: 
be porfortcsd for the sum ef Yen Thousand Dollar 
Priansle Sheet iletal will bill Cerricr dicectly 
WOLrK. 


Thank you fcr yoi n in this 
should you heave ditionel questions, picss 
hesitate to contact 4 


ae 
ry 


Very are yours, 


a 


. 


iz 
CARRIE) AIR CONDITIONING COMPANY 


L. Sturzenserger 
District Service Ha:ager 


Machinery & System Division 


Contardi 
Petosa 
Venturino 
Bellomo 
FPragnitow, 


: R 


_ 
eS 


CHARGING PARTY’S EXHIBIT 1 


General Shest Metal Works, Inc. 


434 East 165th Street: Bronx, N.Y10456 -LUdlow 5-1771 


ne 
————— 


AIR CONDITIONING - VENTILATING - INDUSTRIAL SHEET METAL 


March 20, 1975 


Carrier Corporation 
-385 Madison Avenue 
New York, New York 
Att: Mo, Gus Contardi 


Dear Gus: 


Enclosed please find a copy of check sent to Local 26 as per our agreeinent, 


Very truly yours, 


GENERAL SHEET METAL WORKS, INC, 


- 
4 


. : — 
ee a5 ss 


Morris Lipia, Presid ént 


Os thoresecenr t 


Vom mene warmers off 


"Ge NYRAL Sica Ba Te Tye. 
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CHARGING PARTY’S EXHIBIT 2 


* moual © lass 7 if Fipy-§ A 
Qenvis (323 Jf GLa. ay DIA, asiile 


434 EAST 165th STREET 


Ventilation 
Bir Coaciicria - aaglireerad ice Sui RRONX 44_%. Y! 

i vet a Bop = vat © 
Industzic] Sheet Metal OVENS 


Date. 3-17-75 
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BEFORE THE NATTOMAL LARAR RELATIONS BOARD 


Second Reaion 


In the Matter of: 


SHEET METAL WCOKERS INTERMATIONAL ASSOCIATION . 
LOCAL 28, AFL-CI® 


-and- 
CARRIER AIP CONDITIONING COMPANY A QIVISIAN 
OF CAQRTE COOPHRATION, SHEET “ETAL NORKESS 


Case No. 
INTERNATIONAL ASSOCIATION, LOCAL 2%, AFL-CI9 


12-CC-1799F 
-and- 


*P-CE-#6 


CAPPIER AT? CONDITIONING COMPANY A DIVISTON 
OF CARPIER CIRPNPATICON , 


-and- 


THREE GORD SHEET “ETAL 


26 Federal Plaza 
New York, wiew York 
Monday, March 19, 1975 
The ahove-entitled matter came on for hearina, pursuant 
to notice, at 11:97 A.M. 
SEFOPE: 
JAMES V. CONSTANTINE Administrative Law Judse 
APPEARANCES: 
RAYMOND P. GREEN, ES. 26 Federal Plaza, 'iew York, 


Mew York, appearing on be- 
half of the General Counsel 


SOL BOGEN, 


KENNETH C. 


Es" 


~ ie 


MCGUINESS, £89 


-and- 


ROBERT €. 


MILLYAMS, EEC. 


WILLIAM ROTHBERS, &S9. 


WITNESS: 


A.C. CONTARDI 


GENERAL COUNSEL 
7 
2 


3 


CONTENTS 


One Penn Plaza, "ew York, 

New York, an.earina on hehalf! 
of Sheet “etal “Yorkers 
International Association, 
Local ?8, AFL-CIN 


1747 Pennsvivania Avenue, 
Washinoton, O.C., 220%, 
apoearinn on bahalt of 
Carrier Air Conditionina 
Company 


Rosenthal & fotdhaber, Fsas.. 
4& Court Street, Prantrtvn, l 
New York, annearineg on henalf 
of Sheet “etal Air Conditior-| 
ing Contractors "ational | 
Association, “.Y. Chanter, | 
Inc. | 


| 


DIRECT CROSS REDIRECT FCCROSS | 


' 


a --- 


' EXHIBITS 


FOR IDEN. IN EVD. 
= 
a3 
52 
52 
53 
53 


4 
a | 
t i 


RESPONDENT 


1 


MR. GREEN: At thi time I would like to introduce 
General Counsel's Exhibit 14 through S. 

JUDGE CONSTANTIHNE: Show it to the other lawvers in the 
case, please. 

MR. BOGEN: Your Honor, on behalf of the respondent 
I have alreadv reviewed it and 1 am nrepared to stioulate 


to General Counsel's Exhibit A throucah S. 


MR. MCGUINESS: Charqing Party has no objection. 


MR. ROTHBERG: No objection. 


JUDGE CONSTANTINE: In that case, received in evidence, | 


Ms. Reporter. a 4 “2 


‘ er ae) Seece Sel 
(The above-mentioned document 
were marked General ronnie 
Exhibit 1A through 1S in a 
evidence. ) | 


WR. GREEN: “Consistent with “eneral Counsel's Exhibit 
10, consisting of a notice of intention to amend conniaint 
dated December 1°, 1974, I now move to anend the complaint 
as indicated in the notice of fntention *o amend. 

JUDGE CONSTANTINE: If there is no objection, I will 
hear you. 

PR. SCGEN: Ye have no objection with resnect to the 
notice to anend or counsel for the “eneral Counsel proceed- 
ing to amend, consistert to that. ‘ie simniv want the 
opportunity to interpose our answer with resnect to each 
of the answers. ‘la did not prenare the written document. 

JUDGE CSNSTANTINE: You intend to defy it at this time, 
you may do it orally. You do not have to do it in writing 
unless you insist. 

MR. BCSEN: I do not insist and I wish to so through 


@ach of the saracranhs. 


JUDGE CONSTA™TINE: Go ahead. 

First of all, fn the absence of objection, that motion 
fs cranted. “Now at this time you may interoosc your answer 
to that, instead of havina a written answer, you may do it 
orally on the record. 

MR. BOGEN: There will be two numberinas I refer to. 


Cne is the numbers that apnear in the notice of intention 


A . 
y 


to amend. There are a second series of numbers which annear 
on the paragraphina. So the record will be as clear as 
possible, I want to describe that. = 

With respect to varaaranh number one in the notice of 
intention, rescondent admits number 1A, which refers to 
17A of the complaint. 178, 17€, 179. 


with respect to paragraph I7£, apoearina {fn a modified 


or amended form on page two of the notice, resnondent denies 
the allecations set forth in that sub-naracraph and re- 
spectfully refers Your Honor to the documents mentioned in 
that paracrath, which speaks for themselves. 

Respondent denies paraaraph or sub-paraqrarch 17, sub- 
paragraph 176. = 

With respect to naracraph two -- 

JUDGE CONSTANTINE: Of the motion? 

MP. PNGEN: OF the notice of intention to amend, re- 
ferring to paragraph 29 of the comolaint. 


Respondent denies paracraph 2%A, 28. 


With respect to paracraph 2 of the notice of intention, 


amending varaqraodh 23 of the complaint, respondent denies 


amended paragraph 23. Dee , Ute & 
Wtth respect to paraaraph 4 of the notice of fntent to 
amend, amendina paracranvh 26 of the complaint, respondent 


denies naraaraph 26 as amended. 


With reaard to paracraph §S of the notice of iniention 
to amend, amending paranoraph 7 of the comnlaint, resnondent 
denfes paranraph 27 as amented, 

JUDGE CCNSTANTINE: I heard you say 7. You meant 277? 

MR, BOGEN: 27. - oe 

With resnect to parizcraph & of the notice of intention, 
referring to a new paracranh 22 of the comolaint, resonndent 
denies said new paracrarh ?8, 

MR. GREEN: Your Honor, at this time I would like to 
introduce into evidence as General Counsel's Exhibit 2, a 
looseteaf folder which contains an irdex, a Stipulation of 
fact and a variety of documentary eviience, arouns of napers 
as General Counsel's Exhibit 2. Those representing facts 
which the varties acree, either occurred or which are 
evidenced by the various documents. 

The stipulation does not waive any oarties'riant to 


object to the facts and terms of materiality or whatever. 


JUNGE CONSTANTINE: I .want to he sure to aet your 


nosition, Mr. Green, You are not offering it as evidence 


of an unfair labor nractice, but as backareund. Because, 


if it were evidence of an unfair labor practice, I think it 


falls outside the limitation period. 


As backaround, I will admit it and overrule ¥r. Bonen's 


objection. ’ | 


MR. GREEN: Fine. 
JUDGE COMNSTANTI'E: I want to make it clear I am not 
admitting {t on the merits, only as background. 
(The above-mentioned documents 


were marked Gereral Counsel's| 
Exhibit 2 in evidence.) | 


MR. GRESN: We have some more documents which General 
j Counsel would like to make in the way of stipulation. 
| As General Counsel Exhibit 3, I would offer minutes 
|of Local 2%*s Lxecutive Board, dated Octuwer li, 1972. 
MR. BOGEN: No objection, your Honor. 
JUDGE CONSTAIPPINE: Since there is no objection, I 
will receive that in evidence. 
MR. BOCEN: The format actually, what is involved, 
| if your iionor will look at the documents for a roment, 
| the minutes were produced at the request of the investa~- 
gatory stages thereafter, pursuant to a subpoena, were 


taken in longhand in a bound book that borders on the 


| 
| illegible. Counsel for the General Counsel, I and i 


(eee Mr. McGuiness, agreed that they were mostly 


illegible. We undertook to transcribe them will all of 


' 


| the errors, the warts and everything exactly ay tney 
|| were and the <ocumeat you have pefore you is a transcrip- 


tion types of s:0se aAinutes. We have agreed tiat they 


| 
1 are accurate, as best we can deteraine tneir legibility. 


; i 


JUDGE CONSTAISTLUE: In the absence of an ouwjection, 
! they are received in evidence. 
(Document marked General 
Counsel Exsibit 3 in evidence, 
this date.) 
‘AR. GRE“: ‘There is the initials z&. wu. Can we 
| Stipulate tut traat is Executive Board? 
tin. MCGUI:™SS: Yes. 
MR. BOGIU: Yes. 
JUDGE COUSTASTINS: The stipulation is reccived. 
GROIN: As Cxnisit 4, ninusesaswf the Executive 
‘doard dated Noverber 21, 1972. 
AR. BOGuil: So stipulaited. 
MR. MC GUI:G:SS: So stipulated. 


JUDGE CONSTANTING: Neceived in evideuce in the 


(Document marked General 
Counsel Exhibit 4 in evidence, 
this date.) 

MM. GREE: Ae General wunsel Exhibit 5 I would offer 


ie evidence ninutes of Executive Board Local 28, December 6, 


JUDGE CONSTANTINE: Mr. Seen? 
Mc GUINESS: wo objection. 


JUDGE CONSTANTINE: Received in the absence of 


‘|| ebjection. 


-3 cae - .. s+ (Mecument marked General 
‘Counsel Exhibit 5 in evidence, 
of this date.) 
MR. GREEN: General Counsel offers as General Counsel 
Exhibit 6, minuses of Local 28 Executive Soard, dated 
May 30, 1973 aomiisting of three pages. 
MR. BOGEN: Bo objection. 
MR. MC GUILIESS: No objection. 
JUDGE CONSTANTINC: Received in evidence in the absence 
of objection. 
(Document marked General 
Counsel Exhibit 6 in evidence, 
i this date.) 


MR. GREEN: As General Counsel Exhibit 7, I would 


| offer by way of stipulation a brochure which is entitled 


Carrier New Ganeration of Variable Air Volume Hoduline. 


BEST COPY AVAILABLE 


(Document marked General 
| 
Counsel Zxhibit 7 in evidence, | 


this date.) | 


A. C. CONTARDI 


| was galled as a witness « © having first been duly sworn 


by Judge Constantine, was examined ani testified as follows: 


JUDGE CONSTANTINE: Will you be yood enough to 


| give your name and address? 


THE WITNESS: A. C. Contardi, address is 8 Midland 


| Gardens, Bronxville, New York.— 

JUDGE CONSTANTINE: Please be seatad. 

DIRECT EXAMLHUATION 

(By Mr. Green) Ar. Contardi, oy woaom are you employed? 

Carrier Air Comiitioning. 5 

Por how long have vou been employed by tliat company? 

38 years. 

What is your current jab? 

Currently I an distxict *sanagar for the HSbD. Division 
in New York City, which covers metropolitan Wew Yorx. 


i 
| What is .“) Division? 


Machinery and Systems Division. 
i Q Before that did you hold a different type of jcb? 
A Yes, I started in research for about six months and 
then into the service and constructica division ami ulti: 
mately managed northeastern oonsiruction until 1948, the.»- 
abcuts. 

In '48 I shifted, went over inte sales and I sold 
heavy equipment in this area until 1959, when I took over 
as manager. 

Q What is basically your current dutles and respons- 
ibilitias? 

A I manage -— I am responsible for the New York office 
and the New Jersey office of Carrier, all the sales and 
engineering functions per se, that wu carry on in liew 


York City, alk ef Long Island, Westchester County and 


New Jersey, west of Trenton. ys 

MR. B3OGEN: At this time, your Honor, I have no 
abjection with respect to any question on what -as trans-~- 
pired, but after the preliminary backgroumi material, I 
rotice there are some Otuer people in the room who may 
be called. * Se Ae a 


KX don't know if they are counsel's witnesses. I 


would like to know wnether or not they will also be 


witnesses. If so, I ask that they be sequestered. 
JUDGE CONSTANTII@: You make q motion that ticy be 
sequestered? 
MR. BOGE: XJ don't know if they are witnesses. 
MR. GRLIN: ‘They are. 
MR. LOGEN: I ask cwaat they be sequestered. 
JUDGE CONSTANTIIZE: <L usually granc those motions, Dup 
I allow one witness to be in the room. fow may have one 
| and they may ave one. 
MR. BOGEN: Mr. Contardi is the principal involved 


in this situation. Tae other people, I don't snow who 


they are and I have a strong objection to any of then 
sitting through this. 

JUDGE CONSTANTASC: All right. 

All persons who are going to be witnesses in this 


case, piease leave the room until you are called. Tne 


room is barren of anyone you may want? I say you may have 


| 
| 
| 
| 
| 
{ 
| 
i 


ene pexson in the room, Nr. Crean may have, ur. Contardi, 
after Contardi leaves the stand. 

Q Do yaw hold any professional degrcas, ir. Comtardi? 

B Yes, I am an enginem= by dagree, Bacheior of Sciance 
in electrical engineering, out of Rutgers, 36. 

Q will you please daniin ine the nature of the business 


carried on by Carrier Air Conditioning Company? 


« : . 


Carrier Air Conditioning, the division I am in, 
primarily operates in the construction and enjineering 
phases. a ee ae : : < oS 

We work with architects, enjineers, owners, to help 
in the design of equipment, naturally, so that we like 
other competitors, yet our equipment specified. 


Q What kind of equipwent are you talking aiuout? 


A Well, we maxe refrigeration, heating, air conmlitioning 


terminals, wnich is the product in question, fans, the 


entire line of air conditioning. 


JUOGE CONSTANT: GQ ahead. 
Q I would like you to describe how the Carrier air- 
conditioning unite are marketed. ilow you go about doing 
it. +a 4 ‘sou8e 
A 
them salesmen —— they call on these architacts, these 
engineers, these owners. = 
Naturaliy, they work with them and try to get, as 
part of the specifications, this equipment that we are 
talking about. -< 
Normally, maybe I shouldn't do it, but I will do it, 


normally an owner decides to build a building and he 


: i 
® 
, 


retains an architect. ‘Jae arcnitect is yiven co wany 
doliars to build a building within tiie -—— an arcnitect 
gets an assignaent to build a building within the collars 
that an owner has to spend and to fit the scope caat tne 
owner needs it for. 

The architect normelly picks a mechanical engineer 
that he works witn to design the mechanical portion of 
the building. 

We work with these people in the design of this 
equipment. 

Q When you say these people, who are you talking about? 
A The engineers that are selected. Occasionally the 
architect. So that our equipment is part of the design, 
imcluded in the specifications and hopefully, in a good 
position in the specifications, so that when the job 

is bid by the owner through general contractors, we will 


get a fair chance to bid competitively. 


MR. BOGEN: Your Honor, I ask that the answer be 


stricken as veing non-responsive to the question. 

MR. GROCU: IY don’t think that it's non-responsive. 
It’s my question. 

JUDGE CONSTANNTIXE: I am not sure it is or is not 
responsive. I don't see tie necessity for all this, 


not according to the conplaint. 


MR. GREEN: We are &rying to find out now what 
the machines are. This will become very apparent as 
we go along, in this particular case. 


JUDGE CONSTANUTINE: I will sustain the objection. 


Yes, involving the televhone company. 
Q In relation to marketing these units, can you tell 
me whether or not your company would deal with architects, 
engineers, owners, as Op sed to contractors or vice 
versa? 
A After the job is bid, naturally the contractors 
bid the job and the contractors bid on the specifications 
which have been prepared by these other people. 

At that point we deal with the contractor, in order 
to sell them the equipment, which meets the specifications, 
which is part of the desicn. 

Q What is the 37P unit? Describe what that is. 

A The 37C is a Moduline device. It's a terninal 
device which controls the air, which varies the volume 
of the air, which is discharged into the roon. 

MR. BOGEN: I don't mean to interrupt the witness. 
We have physically produced the item and it's standing 


outside the room. I looked arouni before and I thought 


; 

; 
Hack B 
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one of our people would come back to bring it in. 


At this time ZI would like to physicaliy produce the 


item. Lwquld be able to follow the description of it 
much better. 

JUDGE CONSTNUTIIE: Ask Mr. Creen. 13 will have 
to decide. 

Do you want that physical object in here? 

MR. GRECN: TI have no objection to it being placed 
in the corner, if we have roon. 

JUDGE CONSINMEE: tiring it in. 
Q I refer you to Ceneral Counsel Exnibit 2, Annendix A, 
and asK you what that particular init is. 
A ¢ais is the Carrier 37P unit. 
Q I would like you to tell me what thac unit Jves, 
what it is Cesigqnei Es de. ‘ 
A It's located -- it's the unit through which -- it's 
a terminal Gevice located through which azt is passed 
into the roon, it has a complete system of controls, 
whichnodnlate the volume of tha air,as deternined by 
the tetperature in the room. 
Q Where are those units placed in the room? 
A In the ceilinz. 
Q What portion of the unit would be showing if it 
were placed in a room? 


A Just the lower portion, the lower portion here. 


Everything else would be above the ceiling height. 
Q You will notice on the unit or the picture of 
the unit, it seems to be in two separate parts. 
Would you describe what ecclt of those parts would 
be? 
A The upper portion is the plenmm area, and the 
lower portion is the inition that, contains the distribut- 
ing plennum and tae controls and the bellows, so that 
you can regulate the amount of the air. 
Q Let me refer you to Appersiix B of General Counsel 
Exhibit 2, and also to General Counsel Exhibit 7. 
In conjunction with these particdler documents -—- 
JUDGE COUSTANTME: That is 7 you are showing hin? 
MR. GREEN: Yea, and Appendix 3B. 
JUDGZ CONSTAUTINC: I would like you to describe 
the 37A model units. 
A The 37A weit is a unit that has — that discharges — 
it's what we call a dual tioduline. [t's a dual regulating 
device. It has the ability to Cischarge and vary the air 


volume coming into the room through two slots, each 


controlled separately. 


The 37P,which we looked at previously, can only -~ 
has one set of controls. The slots cannot be controlled 
separately. 


Q Where would these units be placed in a room, for 


example? 
A In the ceiling. 
Q Which portion would be showing, if you can snow us 
“a ce 
A Everything above that line would be in the ceiling. 
I don't know what Mr. Contardi is 

referring to speccitscally. If ne aarked it, andl 
request that it be marked,:r. Groen, would you consider 
marking it? 

Tis WITWUCSS: Ali rigat. Setter yet — 
Q You are referring to Appeadix 3? 
A Yes. Dveryt:ing from this pciat on is asove. 
Everystuing fron tliere above is in the ceiling. 

MR. GRDDU: IETS on Page 6. 

MR. BOGTH: Exhibit A? 

2. GRews Anvendix B. 
Q does this 37% unit iiffer in any respects, in 
teras of Function, from the 37P unit? 


A The function is the sane with the exception that 


you have the ability to conteol two separate air streams 


into the roon, whereas with the ¥, you can enly control 


one -- you can control then bota through one set of 


controls. 


Q Looking at the 37A unit, can you tell us and 


describe where the control portions are and where the 


plennum portions are? 
A This is the plennum portion right here. 
Q You mean the outside? 
A Yes, the control portion is in this section right 
here. I can show you right here, if you want. 
Q Wanld you, picase? . ae 
MR. BOGIZI: Would the record indicate that two physi- 
cal units have been brought into the room and I don't 
know how we can mark them, frankly,- physically, so 
that the record can continue on. 
First of all, can we have tiem deemed marked, sir? 
JUDGE CONSTALTIiZ:- You want them as your exnibits? 
AR. BOGEN: Yes,at this particular time. I offer 
them as Respondenc’s Exhibits A ani B. 
JUDGE COUSTANTINE: I am going to rule that you 
are doing that but I am not going to make it the respons- 
gbility of the reporter to take care of them. These are 
huge exhibits. It's your responsibility to see that they 
get to the Board or to me, at the close of the case. 
I‘m not going to put that responsibility on the reporter. 
They wili be received in evidence as Respondent's 


1 and 2. 


MR. GREEN: It's really ane. 


JUDGE COUSTAITTINEs Is that one exhibit there? 


THE WITNESS: Yes. 


JUDGE CCUSTAUTIUE: Respondent's l, then. 
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(Document marked Respondent's; 


Bxhibit 1 in evidence,tuis 
‘date.) 

A This is the piennum section, this is the section 
that has tne controis, these are the controls, the mod- 
ulator bellows, is located tie full leagth of the unit 
inside on both 3ides and air comes through a beffle 
plate, out tirouygh the bellows assembly, it comes out 
aud is cischarced in the room through these two slots. 

You can butt a partition here and you can control 
each slot separately through one control — one control 
controls one side and the other controls the other. 
‘a Is there a ceatral source of air? 
A Right threugh nore. 
Q Does it come from someplace elise? 
A Air is morcduced at a main apparatus where it's 
treated and ce*y wodified or humidified and discharged 
through this urit. 
Q With respect to these units, tne 37A and 37A 
series, are these covered by patents? 
A Yea, they are covered by 24 patents. 
a Are they different or the same as other kinds of 
air conditioning anits, cormercial air conditioning 


units, in other use, other than these? 


| & 


I’m not sure of that question. I'm hesitating. 
Q Sep.thews other types of units used in commercial 


buildings? 


A Yes, there are. o 

Q Maybe you can tell us in what way these kinds of 
units, in terms of their function, would differ from 

the other type of units? 

A We say they are unique becanse they completely self- 
sates. The controls and everything are furnished as 
you sce it there. Most of the others do not have that 
foature. 

Q When you talk about variable volume, what do you 
mean by tnat? 

A It’s the control of the volume of air which is 
supplied to the roan. If you are supplying for a hundsed 
CFM to maintain a design coniition at a peak day, 95 
degrees and the termperature drops outside to 90, you can 
@o it with less air. This will throttle that air baek 
without any external help. 

Q You mean a change or €xternal help in terms of the 
amount of energy used? 

A It will cut back on the volume you supply, yes. 

Q How long has Carrier been manufacturing the 37P 
unit and selling it to the public or consumers? — 


A Originaliy units were produced in 1963. 


JUDGE CONSTANTINE: *$0 what? 

THE WIT.IESS: "69. 

JUDGE COMNSTNUISING: Pleas seep your voice up. 
Q Was that for the market or inhouse? 
A They were po» icsd for the market but we didn’t get 
around to them here until later than that. 
Q When did Carrier begin marketing for sale tne 37P 
units? aApout waen? 
A Shortly -..creafter. 
Q Now long has Carrier -- talking about tie 374A unit 
for a moment — when did that unit begin to be uwanufac tured 
and sold in this country? 
A 19790. 
Q Is Carrier still manufacturing the 37? uAit, still 
selling it? 
A Yes, we are maxing 37P units, 37A and others of 
the family. 
Q Where are the 37A and 37P units actually manufactured? 
A Tyler, Texas. 
Q Ia that a plant or factory? 
A It's a production plant, yes, in whicn we make this 
type of aquipment and other types, but this is one of 


the main items made there. 


Q Are the employees of the Tyler, Texas plant repre- 


gented by any labor organization? 


A ‘ Kes. 

MR. BOGEN: Objection. 

@UDGE CONSTANTINE: Why is that an issue? 

MR. GREEN: I want to show that they are represented 
by a sister union. It does become relevant, you will see, 
when this witness talkes to some of respondent's people. 

MR. BOGEN: The complaint doesn't remotely involve 
anything that Mr. Green has suggested either for the 
purpose of the answer or — - 

JUDGE CONSTANTINE: I don't see its relevance. You 
may make an offer of proof. 

MR. GREEN: I guess I will do it by question and 
answer. 

JUDGF CONSTANTINE: wc, you will do it by narrative 
form. te 

MR. GREEN: Since 1968 the National Labor Relations 


Board, pursuant to elections, certified that cmployees 


employed by Carrier at its Tyler, Texas plant is repre- 


sented by International Sheet Workers Local 527. That's 
my offer of proof. oe. Ae 

JUDGE CONSTANTINE: All right. . 

MR. BOGEN: I assume,your donor, by that you sustain 
my objection to the question? . oe 

JUDGE CONSTANTINE: I sustained it but he is entitled 


to make an offar of proof. 


Ss & @ & 
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MR. LOGEN: I didn't hear the ruling, your ionor. 
Excuse me. 

Q Ia torms of selling the 37A and 37P units, where 
does Carrier sell these units? 

MR. SOGEN: Objection. 

JUD | CONSTANTINE: I don't quite see that it’s 
relevent. The fact is, there's a particular area in 
your complaint. ‘fou wnt w go eutside that arca? 

MR. GRELG: You mean geographic area? 


JUDGE COUSTATTILE: 


MR. GROCN: I am saying tr.t this situation in 


New York is unique because only in New York has a sacet 


metal -"292% made efforts to bar Carrier from aarxetiny 


these systems in tiew Zork. 


MR. BOGIU: I object to that. Tnere is nothing in 


the record about Barring or not barring. 


MR. GROG: ‘ve hadn't gottan to that. 


MR. BOGEN: There is nothing about barring or not 


barring in the complaint. iI ask that that be stricken. 


JUDGE CONSTANTILC: Ge is explaining why he is 


offering it. I can't strike that. I think it goes 


beyond the complaint. The complaint only has to do with 


the New York area. I don't care what they do in the rest 


ef the country. 


Yes, I am going by the conplaint 
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MR. GREEN: I think the Supreme Court might. 


JUDGE CONSTANTINE: Maybe so. You make an offer of 


proof. 

MR. GREEN: Carrier markets and sells both the 
Carrier 37A and 37P units throughout the country and 
indeed the world,as is. aos tical as > 

In other words, the way they are sanufactured in 


Tyler, Texas, prefabricated. 


MR. GREE: We will not stipulate to that. 
Q With respect to the 37P unit, did there come a time 
when Carrier attempted to market these units in Kew York 
city? 
A Yes. 
Q When did that occur? 
A 1966, 'S7. 
Q At that time did you play 2 out in that decision, 
‘were your privy to that decision? 
A Yes, I was in the srvme job at the tine. A product 
like this, yov don't move into an area overnight. We 
started to make them in '63. We wondered about the 


New York market. We got to work with some people and 


we knew thera would be some coning in. So, in lloveiaber 
of '66 we asked for a meeting with the then prasiccat of 
the local, Mr. Farreli. 

What local are you talking about? 

Local 28. 

Do you know his first nane? 

Mel Farrell. ‘ 

That occurred in iiovanoer? 

‘In November we asxed and he cae up to our office 
and he met -—- he cane with a Hr. iulhearn, who wes tran 
an official oz tne local, too, and they visited in our 
office and met with mysalZi and Mr. Gianaini, wio was the 
zone manager at the time ani we showed them the 37? unit, 
as we then made thea. 

Q Where did that meeting take place? -tiere is your 
office? 

A Our office is at 335 Madison Avenue; it was on the 
9th floor of that building in Giannini's office. 

Q You are asying you Siiowed nim the unit? Did you 
have a unit you physically presented to Mr. Farrell? 


A We showed it to him, he nandled it, examined it. 


Q I would lixe you to teli me wnat was said curing 


that particular conversation and who said what to whom? 


> 
> 


Q I would like you to tell us what was said at that 
meeting. 

A Mel examined the unit, so did Mulhearn. They chatted 
amongst thaaselves and then they said to Giannini and 

I that the unit, as they saw it there, could not cons 

into New York. 

Q Did they say -- 

A Mel suggested that the so-called plennum section 
should be made in Niew York and if we would agree to do that, 


then the unit could come in. my made in New York, he 


meant a New York shop, a Wocal 28 affiliated shop, and 
ao stated, incidentally. 

Q You talked about the plennum section. Is that the 
section you described before? eae mai 


A Yes. Phat is the upper section, the plennum section 


of the unit,the four-sided section, as he called it, above 


the unit. 
Q You are talking about the 37P? 


A 37P, yes. There was no A at that time. 
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Q At the time of this conversation with mr. Farrell, 


did Carrier aave any eri2<3 for the 37P units in ‘lew 
York City? 


A We had on the books from August of ‘66 an order 


ee 


for 600 units for the Presbyterian cospital, the coutractor 


my memory says, was Wolff & Menier, the engineer was 


Meyer, Strong & Jones. 

In addition, we were in the throws of redesigning 
the 6th floor of the building we are located in, in 
which we -~- which we lease, and that was going to bea 


37P unit. 


We had, in effect, two jobs on the book. 


One which was the Carrier home office? 

Yes, 8th flaor. 

What is the nane of the nosvital? 

Presbyterian liospital. 

With respect to the Carrier home office, did there 
come a tine that the 37P units were delivered to chat 
office? 

A Yes, on the 4th of January of "67. 
Q Could you t®21 i:e who wag the contractor involved 


at that tice? 


Who did that contractor have a contract with? 

MR. BOGEN: Objection, your ionor. This isa 
nistoric backcround, supposing. 

JUDGE CONSTANTINE: I will allow it. It's still 
on the question of history. I do not allow it on any 
other ground because it goes long eutside and far beyond 
the (10b). 

Q With whom did Buensod, Stacey have a contract at 
that tine? : 2 
A we gave them an orcer to install that system. 


When you say we -~ 


Q 
A Carrier Corporation. 
Q 


At the time of delivery or after the time of 


delivery, did you speak to or see a representative of 


Local 28, with respect to that delivery? 

A On the Sth of January, Frank Waigel, who was the 
business agent handling that part of the city was at 

the jobsite and looked at the anits. 

Q° How did he call you? On the phone? 

A On the phone, and asked me -- he knew about the 


neestiny we had — eth Ms er 


Piease answer. 
A Prank Weigel asked me if I knew the units were on 
the job. I said I did. He asked me what nad been 


settled when Farrell visited us in November. I said 


had not been any settlement, there had been a discussion. 


X said that Parrell -- I repeated what Tarrel had 
told us for him, which I'm sure he knew -- 
Q Just tell me what you said to hin. 
A I told him Parrell had suggested that the plennua 
section be made in 2 New York City shop and this had been 
passed on to Syracuse and we had decided that we ware not 
going to go along with Farrell's suggestion. 
Q What, if anything, did he say? 
A He said he would talk to Farral and get back to nme. 
Did you speak with Mr. Weigel again? 
Well -— 
JUDGE CCUSTANTINE: Yes or no? 


THE WITiRSS: Ho. Not that — not untii he was 


When was that? 
On the eth. Parrell and Weigel — 
Excuse me. The 6th of what month? 


January of ‘67. 


: Parrell and Weigel -- PUAN gees 


JUDGE CONSTANTINE: You have to wait for questions. 
You have answered the question. 
2 Wauld you tell us where you met with Mr. Farrell 
and Mr. Weigel on the 6th? 


A They visited the job, the 8th floor. When they 


got on the job the called and asked us to come down. 
Q Did you meet with both of those gentlemen? 

On the job. ae 

Where did you meet then7 ~- 

On the construction floor, the 8th floor of 384 
Madison Avanve building. 
Q Was anybody else present during that discussion? 
aA Frank Weigel, Gus Cantori, Bill Aleuwander and 
a fellow by the name of Shattel. % Ls 
Q ~° Who was that other fellow you talked about? 

(Requested portion of record read.) 
Q I would like you to describe what was said at that 
time, who said what to whon. 

MR. BOGEN: I object to this, your Honor. 

JUDGE CONSTANTINE: I will allow it as part of 
the history. 


You may answer the question. 


A Parrell pointed out that the unit, as it stood on 
the floor, and he had it in ‘is hand and was holding it, 
could not be instailed, the lower section would have to 
be made in New York in a Local 28 shop. 

In fact, he suggested that Carrier turn over to a 
local shop a diz, so that the different fuser plate 
could be made locally and the plennum section also made 
locally. 

Q When you say the different fuser plate, what are 
you referring to? 
A You would have to look at the unit. The air that 


comes into that plennum passes through tae diftie. nt 


fuser plate, before it comes out of the outiet. 


Q What is a die? . 
A It's a defuse you would use in a press, so that 
all of these plates would be made uniiormly. 

Q Do you recall anytiiicd elisa being said at this 
particular time? 

A There was reference made at the time that units 
were GGiixw - to be delivered the next day by the super- 
visor on the job and Parrell told them to unload then, 


that this would be ultimately settled. That was one tning 


that was said. 


He criticized Buensod, Stacey for taking the order, 
handling this type of equipment, that thew shouldn't have 
taken it before consulting with hin. 

Q When you say hin -- 
A Mr. Farrell, they shouldn't have done it. 


Do you recall anything else being said? 


A I do recall one other thing. We were members of 
tae Mechanical Contractors Association at the time. 
He said that the unit could not be installed again. 
I said, "Mel, you know what youn recourse is. Bring 
as up on charces.” TI remember that distinctly now. 
I didn't think of it. 


Q What was the Mechanical Contractors Association? 


A The Mechanical Contractors Association was and 


still is a group of mechanical contractors that are 


members of tha building trade. 
Q And deal with thom? ee 
a» Mechanécil contractors and also other members of 
the bmilding trades. 

Q Do they have contracts with unions? 

A Yes, they sign -— they did sign at that tine an . 


agreement with 638, thii's.cha ateamfitters, and also 


Is your company at tuis point in time a member 
of that association? 
A Yes. 
Q Does taat association at this point in tine have 


any Contracts with Local 23? 


when did that change? 


tc 
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Q Did you aitend or wore you brought up on -:charges 
within tire iC 

A Yes, ie were aak~j1 to attend a meeting on the 
12th, I think it was, of January, which we attended. 
Q ‘Shere was that? 

A It was held at the Building Trade (Mmployers 
Association, 7ll Third Avenue, it was before the 


Joint Trade Board,which» .was made up of sheet netal 


contractors, mechanical contractors and union members. 


a 


Did you attend that meeting? . ~ f4 


I attended and our counsel, Walter Iles, attended. 
Did any members of Local 28 attend that meeting? 
Yes. 


Kho wesc those? 


: 4 


A Of course I remember Mr. Farrell, I don't remember 
the names of thecthers, but it's a matter of record. 
Q I would like you to tell me, as best you can recall, 
what was said at that meeting and who said it. 
A Well, to outline the charge that we were bringing 
in this unit, which was contrary to this agreement. 
Q When you say the — 
A Farrell outlined «he charge. Then he asked me 
where the unit was made. I told him the unit was made 
in Tyler, Texas. de kind of looked at me and said, “I 
didn't think you would admit to that." 

I. gaid, "Mel, why not?" 

He reachel in his pocket and he had gone to the 


trouble of obtainina a waybill number, covering a shipment 


_from Tyler to our office building. 


He said, “You know Tyler, Texas is a non-union shop,” 
and it was at the time. 

He said, "For the record, for the group that was 
there, here's Carrier Corporation, the great Carrier, 


fabricating this stuff in a non-union shop down in Texas, 


bringing in wetbacks to make this, to compete non-union 
like." .- gsces 2 . 
He said, “YOu see, they have = case here." 


After moch discussion we asked for and obtained an 


adjournment of the meeting. 

I felt under the circumstances I would like to bring 
it back to my management anc we obtained that. 
Q Did you make any statements or comments at this 
meeting or any responses to ir. Farrell? 
A Mo, none in particular. 
Q 06* you recall anything else ‘hat Mr. Farrell said 
at that meeting? 
A Other than ha kept repeating the onit as cade would 
not come into New York. That's about all I caa remember. 
Q After that meeting at the Loard on January 12, did 
you particicate in any discussions inside the company? 
A Yes. 
Q As to what .2 about this situation? 
A Yes. 
Q When was that? 
A We had a meeting in the tia# York office, and all 
the principals were there. It was hald in the board 
room, to discuss the New York City problem. 


Q When was that meeting, about? 


A Within a couple of days of the meeting of the Joint 


Trade Board meeting. 
Q Who was present at that meeting? 


MR. BOGIN: I object, your JOnor. I ain certanly 


a 


wien sn nanan tin 


going to object to any conversations had and what the 
company did at that level is really not binding or any 


history. orn 


JUDGE COUSTANTINE: Was any representativ= of “Local 
28 present? 

MR. GREEN: 1. 

JUDGE CONSTNIUTMIE: I sustain the objection. 
maytmake an offer of proof in narrative forn. 

MR. GRECU: Lot me hold off on that for a second. 
Q After that meeting you talked about, did you speak 
with Mr. farrell again? 
A Yes, I asked for a session with him, which was 
arranged in his office. 
v When was that? 
A Oh, again I guess 12, 14 -- somewhere around the 
20th. 
Q Of what month? 
A January. All January, ‘67. I went to the meeting 
again with our lawyer, our lcgal representative, Valter 
Iles. ie ee “ 

There w2s a representative of the mechanical contract- 


ors there, their lawyer. 


° | Do you know who was there? 
& 


Dan O'Connel was there and Joe sdopkins of tne 


Mechanical Contractors Association ami tueir lawyer, 
Dan O'Connel. 


Thare was a reoresentative of the sneet wetal group 


and I'm sure thecr lawyer was there. 


Q You mean the Contractors? 
A Yes. And their lawyer was there. Il don't recamber 
bis name riyht now. It may have been ben Rosenthal. 
Then there was Meal and several mrwers of the union. 
By Mel — 
Mel Farrell, the president and several other people 
the office of the union. 
Where did this meeting take place? 
In Mr. Farrell's offico. 
Q I would like you to teil us wnat took place at that 
meeting, by telling us fina SQid what to whom. 
A We discussed the two jobs that Carrier had on the 
books. We felt that we wanted to go ahead with tuose 
jobs so we asked for relief on those two jobs with the 
understanding that we would attempt to desin a unit that 
would meet the specifications which he was settin;: up, 
namely that the plennuwa could be made locaily amd the 
remainder of the unit brought in. 


Q What, if any resvonse, did you receives? 


We — a deal was consumated at that meeting. 
Q What was the nature of the deal? 
A The deal was, we were to ornceed with the 8th floor 
Carrier office and the Presbyterian job and we would 


proceed to attempt to design a unit that would fulfill 


Q What happened with respect to those two joos? 


A They were finished, ultimately, without any trouble. 


| 
his requirements. | 
| 


A We proceeded immediately. 
Q I call your attention to about September of 1967 and 


ask you if Ca: ‘er received any orders for the 37P unit 


Q Did Carrier make any efforts to redesign that unit? 
in New York City at about that time? 
A Yes. In '67 there was a job that came out or hit 
the streets, as we call it, known as the Police Office 


Building. That's right adjacent to this section here. 


It was designed by Loring and the architect was 
Kelly & Gruzen. 

That:‘s the job that came out at that tine. 

Did you want to go into the particular as to what 
happened? 
Q Yes. 

JUDGE CONSTANTINE: Just wait for questions. 

| 


Q with respect to that job, did you have any discussians 


with Mr. Parrell about that job? 


A 


The job as designed was not acceptable to Mr. Parrell. | 


MR. BOGEU: I ask that that be stricken, your Honor, 


ag not responsive. 


Q 


JUDGE CONSTAITTINE: Yes. 
Did you have any conversations? 
JUDGE COUSTANTINE: That may be stricken. 


Did you have any conversations with Hr. Parrell, 


regarding the Police dweadquarters jop? 


A 


I did. 

‘en did you have such a conversation? 
At a series of aeetinys which Mr. Parrell was respons~ | 
for setting up. 

Where did such meetings taka place? 


Meetings Weis originally held in the Buiiding 


Trades Cnployers meeting room, 7J1ll Third AVenue. 


Q 


The final meeting was held at our place, because 
had no room tiat day. 

Whan did those meetings commence? 

September ‘67. 


About how many meetings were there on this subject 


matter? 


A 


Q 


Three or four. 
When was the final meeving? 
In October of '67. 


Did you attend all those meetings? 


e 


I didn't attend the first couple, but I did finish 


it up, yes. bere ict 


——————— 


g How many meetings did you personally attend? 


A fhe last two. -: 


Q During the two meetings that you attended, were 
there any representatives of Local 28 present at those 
meetings? 
A Yes. 

whe were they? 

.M@l Parrell. 

Any other representatives of Local 28? 

I honestly don't remember. I am sure there was. 
He never went alone,but I don’t remember. 

De you know a man named Mulhearn? 
A Yes. : ae 
Q Will you tell us whether or not he was at any of 
these mectings? 
A I would bet my salary on it. They traveled pretty 
much together in those days. I'm sure Mel had somebody 
with him, but I don’t remember the name of the man. The 


record would have to show. 


Q Can you tell us %heo-else attended these meetings? ; 


A Yes, there was a revresentative, Nocturn, from 
Loring's organization. There wwa representative from 


the architect, there was & representative from New York 


City who was responsible for the design. There were quite 
a few people at the meefing. 
Q I would like you to tell me what, if anything, tir. 
Parrell had to say at these meetings, with respect to 
the Police Headquarters job. 2 
A Well, the record — it's a known record, he objected 
to dr. — Mr. Parrell objected to the design of the job 
for two reasons. One, they were using concrete slab 
to convey air, and two, tney were using the Moduline 
unit, as designed in Tyler, Texas. 

MR. BOGEN: May I have the answer read back? 

JUDGE CONSTANTINE: Read it back, please. 

(Requested portion of record read.) 
Q with respect to ilo. 1, the concrete, did that 
have anything todo with Carricr's units? 
A Nonc. 
Q Let's talk about the problem with the Carrier units. 
Did he makeay suggestions as to what would be acceptable 
or not acceptable? 
A Well, he pointed out that in his office we had made 
a deal with our lawyer there and 30 forth, and the only ay 
the Carrier unit could be used on that job would be for 


us, Carrier, to complete the engineering, which we had 


agreed to do, and come up with a design which would pernit | 


us to make the unit in two sections. 


Q Did he say what you were going to do with those two 
sections? le He pl , q ia 

A The plennum section was to be made in New York City 
by the local place and the -- the Local 23 shop, and we 
could bring in the lower portion to te fitted to it. 

Q With respect to thése meetings, did there come a 
-resclution or agreement? 

A Ultimately thcre was a signed agreement that was 
made up. 

Q I show you what is marked as Appencix G on General 
Counsel Exhibit 2. 

Would you please tell no what this is? 

A This is the signed agreement. 

Q With respect to that agreement, was there any person 
or employer given the work of mking these plennuns? 

A An order was placed by the City and the plennun 
contractor was Jarco, Triangle Sheet Metal received 

an orcer to do the sheet metal work anc as part of the 
sheet netal work they provided the plennms. 

Q Will you tell us what Triangle Sheet Metal is? 

A It's a shop, sheet matal shop affiliated with 


Local 28, operates in this ares. 


MR. BOGE’: I would object to the word "affiliated." 


Triangle at that tina and still is a menber of the 


intervenor. 


HI 

| 
i 
i 


JUDGE CONSTANTIZNE: The word affiliated means they 
are in the same business together, is that what you meant? 
MR. GREEN: Maybe we can stipulate toat Trizcngle 
is a member of the sheet metal workers union and is bound 

in a contract with Local 28. 


JUDGE CONSTANTLWc: That i» what Qe ceant oy affii-~ 


BOG: No objection. 
MC GUINCSS: No objection. 
JUDGE CONSTAUITTINE:. The stipulation is received. 
Q tr. Contardi, the work of fabricating or tic work 
of plennumas, as I understand, was given to tue Triangéé 
Sheet Metal Comoany. 
Will you tell us when that company started to work 
respect to the 37P units, about wacn? 
Well, that was in'67. The job was just finisned a 
ago, believe it or not. They worked on it on and off 
all that tine. 
Q From “67 to ‘*7i? 
AD Yes. Actually it was late '67, 90 it was -- call it 
'68 to '71. It was over three years in buiiding. 
Q You are talking about ‘71 or ‘74? 
A ‘74, I beg your pardon. We finished -- I said it was 


running for about a year. We have finished in ‘73. Itwas 


years building it. oe 
Q Were you involved personally, with respect to the 
Police Headquarters job? Oh Decal A es ee 
A Yes. 
Q Did you visit that job from time to tine? 
A Many times. a ules tosladees tole SR RENE ae 
Q I would like you to tell me, did you observe any 
plennums at that job, with respect to the 37P units? 
" MR. BOGE: I am going to object, clea Honor. 
You have the history of som ing -- again, I am not sure 
where we are going with the history — whethar problens, 
his observations, anything like that, got what has happened, 
in terms of a history. 

JUDGE CONSTAIITINEs I agree with you. I don‘t 
think problems ara part of the history. 

I will sustain it. 

You may make an offer of proof, if you wish, in 
narrative form. 

MR. GREEN: Your Hanor, I will make an offer of 
proof, but just let me suggest what I am trying to 
have the witness testify to. 

MR. BOGEN: Let's have the witness leave the room, 


if he is going to suggest what the witness testify to. 


JUDGE CONSTANTINE: You go ahead and make your 


offer of proof. 


MR. GREEN: Since the start of the Police id eiieeaid 
job, with the 4odel 37P units, as redesigned in accordance 
with the October agreement, those units didn't work; 
there were leaks and there was noise and, of course, Caceies 
spent a substantial amount of foncy to have those units | 
put in adequately for the custoner, because Triangle G&neet 


Matal couldn't do the job. They were not able to do it. 


MR. GREEN: I am sorry, that‘s my fault. 
Q Pollowing the October °67 agreement, cid Carrier 
make any efforts to market the 37P units in ‘lew York city 
as redesiqned? “eS 
A we sure cid. 
Q Would you tell us what happened? 
We just couldn't sell the unit. I's that simple. 
Why not? 
It was not economically feasible, it would not sell. 
MR. BOGEN: Your Honor, I ask that that be stricken, 
it not being historically relevant to what is before you 


at this time. 


"| JUDGE COIISTANTINE: I will allow it. I think it's 
a part of the history. 

| Q Did there come a tine when the 37A unit was intro- 
paced duced to the market by Carrier? 


A The 37A unit was introduced in 1970. 


i 
j 


| 
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Q Where is the 37A unit ranufactured? 
A 


Tyler, Texas. 


JUDGE CONSTANTINE: On the record. 


Mr. Green, continue your examination of the witness. 
Q After the meeting with Ar. Parrell in August 1970, | 
| 


did you attend other meetings with Mr. Parrell thereafter? 


A We mat periodically until his death in Pebruary of 
*72, I think it was. 

Q Could you please tell me what, 4f amr, :xsition | 
Mr. Parrell took, with respect to the use of the 37A or | 
37P units in New York? - - si; 

A He maintained his old position. He did not change. 

Q What did he state? 


JUDGE CONSTANTINE: I Enow what his position is. 


| é 


I an.trying to shorten the hearing. 


Q Was there any ajreement between Carrier aad Local 


A No. 
Q After Mr. Parrell died, who became president of 
Local 28? 
A Dan Pasquinucci. 
Q I call your attention to 1972 and after Mr. 
Pasquinucci became president of Local 28. 

Did you meet with or tilk to Hr. Pasquinucci, 
regarding the Carrier Moduline units? 

JUDGE CONSTANTINE: May I have thespelling of 
I know it's in the compaiaint. 

MR. BOGEN: Pea-s—qea-ij-n-u-c-c-1 

JUDGE CONSTANTINE: ‘Thank you. 
& What was the question, please? 
Q I said in 1972 did you meet with, talk to Dan 
Pasqeinucci, regarding the Carrier Moduline units? 
A I attemped to meet with hina few months after 
Farrell's death, but he begsed off, because ha was in 


the throws of negotiating an agreement -~- 


& & 


JUDGE CONSTALMTINT: The question is: Did yy: ever 
meet with hin? 

THE RITNESS: In August of 1972. 

JUDGE CONSTANTINE: ‘The answer is in August. 

How did that meeting come about? 

JUDGE CONSTANTIVE: It coasn't matter how it case 
about. Pind ont what they said. 
Q Where did that meeting take place? 
A In Pasquinucci's office. 
Q Who was presant? 
A George Baum and myself from Carrier, Dan Pacquinucci 


and a couple of the men that worked in the office there, 


some of the officials of the union. And Larry Sturgis, 


who was a member -— who was a director of the promotional 
fund, Dan had asked him to attend. 

Q What is the promotional fund? 

A The promotional fund is a fund that is maintained 
by cantributions from the hourly s&te of the men, part 
of the agreement, which promotes the good of the industry 
through the trade and also used for educational purposes 


of the men. “ te to . : asl te 


MR. BOGEII: If your uonor picase, witioet Gis Btip- 
ulation which Mr. McGuiness preiers not to Stipulats to, 
I refer nis woner to Page 16 of the most curreat collect- 
ive bargainioy agreement, waica is Appenusx -—— wat. 
aprveniix is that, please? 

MR. MC GUINUSS: EE. 


MR. BOGEN: Appendix E to our stipulation ef racts. 


JUDGE CO.iSTAL Tiienten G2. 


JUDGE CONSTANTDOG: It says the industry promotion 
funds will be acuministered by trustees appointed solely 
by the employer. 


You don't have to stipulate. That is in evidence. 


Q I don't know if I asxed you cor not, Dut where did 
this meeting take place? 

A In Pasquinucci's orfice. 

Q I would like you to tall us what happened at that 


‘ meeting. In other words, who said what to whom? 


A yell, we reviewed tha history going back what had 
ahppened through many years ani we discussei tie problen 
as it now stood and the fact that we couldn't make tne 
unit.as proven by evidence. 

We hadn*t s@l’che jo. in several years. Dan said 
that -- Dan Pasquimicci said that in his opinion, he 
would like to get an opinion from his own people on 
the unit. He felt that based on what he had ‘cen able 
to see,maybe the unit did contribute to tie incustry and 
he would like to know more about it, so he said he was 
going to appoint a committee to stuuy this, of union 
members in key positions, I yucss, ani he would ask then 
to review it and come up with a recommendation. 

Q Do you recall whether or not Dan Pasquinucci said 
anything else at that time, at that meting? 

A He definitely wanted a settlement, yes, one way or 
the other, once and for all, a complete review. 

Q Do you recall whether or not he said anything about 
the status quo of what the current situation would be? 


A Yhe current situation, there wasn't any question 


insofar as Pasquinucci was concerned. We could not bring 


the unit in until we had some kind of understanding. 
The unit as mace was unaccaptable in sew York. 
MR. BOGEII: I object to that, your donor, unless 


this was a statement or something. I con't know what -— 


JUDGE CONSTANTINE: This is something that Pasquinucci 


gaid. If he didn't say it, my notes are incorrect. de said 
at this mecting. 
Q Is this something that tir. Pasquinucci said? 
A Yes, he did. 
Do you know if such a co:mittce was appoilnced? 
It was appointed. 
bid you *wer appear before such co:wul ttee? 
Yes, I adpeared before the committce in Septenber 
of 1972. 
@ Unere did you go? \ihexa was it? 
A She comaittee met in the sheet metal pro; otional fund 
office and I met before them in that office. 
Who was on that committee? 
Bill Connelly, who is deceased, Howard Bretz and 
Berman. 


jias anybody else present? 


A Larry Sturgis was there,he was acting as secretary. 


Q I would like you to tell us what happened at that 


meeting, what was said and who said what to whom, 


A They asked me to review for them the unit as it was 
made, they asked me to talk about why I tthemght it should 


be brought in, which I did review the fact, which is un- 


i 
i 


important here, that it would bring more work in, and so 


bring in, pick up a plennun section from the police office 


forth. | 
I also had brought to that meating, I had my people | 


building, pick up a portion from the police office building, 
that they had attempted to put togethor. 
Q Were there any comments? 


A I had it in the room with us and I asked them to 


examine it, the idea being, there were men that were 
important men in the industry, that had run jobs, knew how 
to sketch and fabricate, knew the industry and I asxed them 
if they were in my position, whether they would want *>' 
market a product made up of two pleces lfke that. 


Q What, if anything -~- 


A Tha consensus of thahk group was, they could understand 
why we did not win. nea go ahead on that béuas, that they 
could see why it was leaking, they could sce why we had 

the problems and that it was a bad deal. 

Q was theme any discuscicna of what problems where were? 
A Yes. 

Q what was that discussion and who said what? 


Pa Well, I discussed the leaks, I showed them how and 


| why it leaked, I showed them some of the things that we 


were doing to make the tnings fit andl pointed cut to 
them that as a manufacturer, even thouyh the t.fo 
components were made Separately, we had to accept ali 
rasponsibiliiy cor the end results, tha pertocmance,; 

“9 C2.!, as to sound and the whole -—- the entire 
agreement, again, getting back to <is October 13, ‘67 
agreement cn the te lice olilum building, the architect 
and engineer insisted that Carrier Corporation take full 
responsibility for tis end result. 

he unit that you brought to that ceeting, 

did it cone from? 


A The police office Duiiding. 


Who had done the plennums? 
A Triangle Sheet ‘ictal. 
Q Did you ever accept any kind of report from this 
conmittee? 
A Yes. 
Q Prom whom? 
A Larry Sturgis gave me a copy of their recommendation, 
which was presented to the executive board. 
Q I show you General Counsel Exhibit 2, Appendix I, 
and ask you to identify that. 
A {his is the report of that committee thet was 


given to me. 


MN. UCCEN: At this time, your @onor, I don’t know 
if there are any further questions about tka committee, 
but I ask that the testimony about the committee*s report 
be sttizian,since there has beenm testimony that tmaem. 


was not Uinding oa Local 28. 


MR. GREY2!: That report is already sstteuiated into 


evidence. ee ‘ ae." 
MR. BOGEN: It is in evidence with respect to 


the authenticity. I say with respect to the testimony 


BEST COPY AVAILABLE 


that sus been elicits i now, unless there is more now -~ 
JUDGE CONSTALTIUS: Presvmatively the comunittee had 
the authority. You may show that it hadn't. 
mm. BOGXI: The basis of the presumption would be 
on testinonay or something. The testimony you have is 
this time. ‘The witness said it was for 
the co-mittee to review and make a recomuendation. It 
wasn't Sinding. That's all you have at this time. 
JUDGE CONSTANTIVE: The report or reconmendation 
purports to be on the stationery of Local 28. There is 
a presumption that that is in the regular course of 
their business. You may show that it wasn't. That 
is part of your defense. 
MR. BOGT2!: The testiaony of this witness has 
indicated who constitutes the committee and what their 


function was. 


JUDGE CONSTAIMTIME: It was on behalf of Local 28, 


«~ 


according to this witness. 

MR. BOCE!: Por the purpose of neeting with him 
and coming up with a recommendation. It doesn't Kind 
the local. 


JUDGE CONSTANTINE: That is a matter of argument. 


I will not mke a ruling either way. I only rule that 


it's admissible. 
Q Did there come a time that you spoke to lr. 
Sturgis, regarding the possibility of resosution? 
A Yes. In October, when this ccwittee presented -- 
JUDGE COUSTANTINE: October '72? 
HE WITNESS: Yas, sir. 
A This committee presentad this before the executive 
board and they -- the result of that was -- I don't, 
of course, know what happened at the executive board -- 
the result of that was, that Larry Sturgis came back to 


4 


me the next day and — 


3 I show you what is marked as General Counsel Exhibit 


~ 


JUDGE CONSTANTINE: All right. pe 3 | 
| 
{ 


{ 
| 
| 


10 and ask you if you can identify that particular document. 
A Yes, it's a letter I wrote. 
Q To whom? 

Larry Sturgis. 

On what date? 

October 18, 1972. 

After October 13, 1972, did you have a conversation 
with Mr. Dan Pasquinucci, regarding the Moduline unit in 


question? ; ah eo 


I did. 

About when was that? 

It was after October, late November, whén I got back 
vacation, we discussed the fact that -- 

ell me how did you discuss it with him? 

Telephone. G c 


MR. BOGEN: I don't have the date on that. 


the month but not the date. 


JUDGE CONSTANTINE: According to my notes, late in 
November '72, but it was after October 18th. 

MR. BOGEN: Thank you. 

You spoke to him on the phone? 

Yes. Several times. 

Let's try to break it down. 

JUDGE COUSTANTIUNE: Each time was it the sane conver- 
sation? 

THE WITNESS: Yes, trying to get an answer to the 
problem, yes. 
Q I would like you to tell me wnat you said to him and 
what he said to you. 
A I asked Dan what he was going to do, inasmuch as he 


didn't get it by the executive board. Ue felt -- MMe 720 


bones about it, that he felt this unit should be admitted 


to New York. 

He said he was going to make another appeal and get 
a Trade Board decision to the effect that they would change 
the agreement and thereby bring it into iiew York that way, 
which was attempted, I understand, in February of ‘73. 
Q pid either you or Mr. Pasquinucci say wnat he 
couldn't get by the executive board? | 
A Well, he wanted the unit as fabricated. He agreeu 
finally, based on his committee report, that he thought the , 


unit should come into New York and be aocepted as fabricated, 


into New York as fabricated, tested and adjusted in Tyler, 


| 
| 
Texas. : 0 al ty : " | 


Q pid he say that there was somebody who disagreed with 
=: bim? se 
A Definitely. The executive board. 
Q Didyou personally attend any meetings of the Joint 
Adjustment Board? 7 

I had no right. 

You did not attend? 

I did not attend. 
Q Did you receive any communication as to what the 


Joint Adjustment Board had done in ‘72? 


A Dan said they had turned hin down. 


Dan is who? 

Dan PasGguinucci. 

How did you talk to hin? 

On the telephone. 

About when was that? 

About March of ‘73. 

I would like you to tell what you said to hin and 

he said to you, as completely as you recall. 

We reviewed -- naturally, you review everything that 
has transpired so far. 


I said, “Dan, it's my understandingfrom people that 


know you can make a decision, you do not need the executive’ 


Board, you do not need the Trade Board and that's still 
| 

my understanding. However, ou have elected to taks 

this path and you‘re not successful, what the hell are 


you going to do now?” ‘ 


I said, “We cannot stand the pressure, we can't market 
the equipment, we have got to do something.” : > 

He then said he was going to appoint a nenber ef the 
committee to make a presentation to the mempership at one 
of the union meetings in an ef‘ort to sell the membership 


on the idea. 


Q Did hetsay who he was going to appoint? 


A Yes, Howard Lretz. 

Q Did you have cccasion to speak with Dan Pasquinucci 

regarding such a meeting? 

A After the meeting was held, througa several sources, 

I found out it didn't work out. 

Q Did you hear from Dan? 

A I called Dan and Dan told me it didn't work out. 
MR. BOGEN: Can we get a date on that? 


JUDGE CONSTANTINE: It's after March of "73. 


Q I call your attention to 1973. Did there come a time | 
during that year that Carrier received an order for 374A | 
units for a job called the Van Etten Drug Treatment Center? | 
A Yes, in August of 1973, our distributor, Carlton 
Stewart, received an orderuios the unit and other equipment 
for the Van Etten Drug Center. 


“6 What is Carlton Stewart? 


and Long Island. 
Q Were you personally involved in how this order came 
about? 


| 
| 
| 
| 
A They are a distributor in New York for Westchester | 
| 
| 
A Yes. The job is a job that originated with an | 


architect in New York, who selected a mechanical engineer 
in Baltimore to do the mechanical engineering. 

The architect called our New York office and we got 
involved. He asked for information on the units and it 
was the architect working with the engineer that decided 
to put Moduline on the job. fhe architect was Isadore 
and Zachary Rosenfeld and the engineers are Henkins © 
Anderson. 

Gur Baltimore office worked with Hankins « Anderson 
@or the design for the job. 


MR. BOGEN: I move to strike the testigony with 


regard to any decisions made by anyone except Carrier. 


The witness said something about they decided themselves 
or something of that sort. It's not binding on Local 28, 
on what they did or did not do. 

JUDGE COUSTANTINE: No, it’s not binding on you but 
it's part of the history. I am admitting it only on that 
ground. Somebody in Baltimore asked them to make 4 unit 
in a certain way. ; 

Q Did there come a time when you heard of a problem 


regarding the S74 nits at the Van Etten Drug Cesmement 


Je 


Center? 


A Yes, I knew we hac theorder, I knew the job was 


going ahead, I think about the 13th of October, 19th, 
somewhere in there. I was on vacation in Plorida and 
I got a call from Webster who advised that they were 

having trouble -- 


MR. BOGEN: I object to any advice or anything else 


with regard to a problem at Van Etten. We are beyond 
the history now. ‘We are down to very current affairs. 
JUDGE CONSTANTIUE: I will sustain your cbjection 


on the ground that Local 23 was not a pert of that con- 


os ~ 
- 


versation. : : as is 


Q Do you xnow wo the sheet metal contractor on that 


- 


job was? 


A Three Boro. 


Q With respect to that job, did you have a conversation 
with Dan Pasquinucci? 
A I did. 

When did you speak to iain? 
A I called him from ny motel in Plorida. I tal*ed to 
him in iiew York Dy pnone. 

When was that? 

And I said to Dan, "Dan --" 

JUDGE CUNSTANTIUZ: Wait a minute. 


then was that? 


About the 19th or 20th of October. 

I said, “Dan, I hear that there's trouble on the 
Van Etten job." 

I said, “Dan, I understand you have refused to let 
them sketch the job.” tos 

we oui: "That's so.” 


I gaid, "Dan, age.,yoy, gaa union representative, telling 


me, aS @ representative of Carrier, that you will not 
permit this unit to come in, into lew York?” 

ae said, “That's so.” ” 

I then made the ganeral statement, “Well, you know 

this is going to mean.” 

He said, “I do." 

Did that end the conversation? 

fhat ended the conversction. 

You talked about sketching. In your conversation 

Mr. Pasquinucci you used the word sketching. 

Can you tell us what sketching is, what it means? 
A Well, an engineer designs a job and makes drawings. 
However, when it come to install the job, the building, 
the design has to be studied along witn other trades to 


eliminate any conflicts and also to detail the duct: work 


that has to go in there. The sketcher does that kind of 


work. He is a union mechanic trained to do that. 

Q What union? 

A Local 28. 

Q What was the next thing that you did, after your 
phone conversation with Pasquinucci? 

A I discussed it with Syracuseand then I talked with 
Mr. McGuinness and I flew to ew York and we filed 


charges. : (+ “ea a 


JUDGE COUSTANTINE: You showed good judgment. 
You filed charges with the MLUs; is that right? 
& That's right, in this building. 
Q I call your attention to the following month, 


November of 1973. 


Did you attend any meeting with Dan Pasquinucci 


during that month? < i 
A Yes. 

ghere did you meet with khi-.? 
i met in Mr. Pasquinucci's office. 
About when did that meeting take place? 
About the 18th of November. 


who was present? 


Mr. Bogen, Mr. McGuiness, Mr. Webster of Carrier 


and myself. 

Q Who is Mr. Webster? 

A Mr. Webster works for Carrier. He is a specialist on 
systems and covers the northeast. 

Q I would like you to tell me what was said during this 
particular meeting and who said what to whom. 

A I think possibly the union was a little surprised that 


we had filed charges -- 


a Why don't you just tell me what people said. 


A And we discussed tba problem. Dan said that he 


could not permit the unit to come in and suggested that 
we give consiieration to sending into dew York the cut 
pieces of the unit, deliver tham aw some shop in New York, 
which could take the cut pieces and put them togetner and 
maa@ the aatts. 

My memory says that he would permit approximately 
75 units to come in this way, so that they could get 
the experience and after the, the entire unit would be 
made in New York. 

He further went on to ask tiat we go seo a shop that 
did some of this kind of work, which I did a week later. 
Q Did you visit such a shop? 


I did visit the shop, spent a morning there and 


looked at it. 
What shop was that? 
Ac?., I think it is. 
When did you go to that shop? 
The day after Thanksgiving, in November of 


JUDGE COUSTANTINE: Of ‘70 what? 


THE WIT?ESS: *73, sir. 


Was that one of the shops that he named? 
Yes. es | ee ae! 


I am talking about Pascuinucci. 


That's right. 
Q What did you observe when you got to that shop? 
A Based on our production facilities, it was rather ~— 
well, it needed a lot and it didn't appeal to us at all. 
I reported to our people, we discussed, I then called 
Dan Pasquinucci and told him we would not bring any units 
in for fabtication in New York. 
Q Did there come a time when arrangements were made 
to ship 37A units to the Van Etten Drug Treatment Center? 
A We shipped seven units in January of '74. 
Q What was the schedule of shipments to the best of 
your recollection? 


A I think we shipped seven units in January and we 


shipped tha remainder, like, Pebruary, thereabouts. 
Q What happened with respect to the first group of 


units? 


* 


Q Can you tell me whether or not the first seven units 


were delivered to the site or not: delivered to tne site 
at the appointed time? 
A No, they were not. 


Q After January of '74, did you have any further 


conversations with any representatives of Local 238, 
regarding an attempt to revolve the problem? 
Yes. 


Le den 


How did that come about? 


In February we had a meeting in the Carrier office. 
About when in February? 


About the 23rd, 24th, somewhere in there. 


Who attended that meeting? 
a Mx, Bogen and Mr. Pasquinucci, Mr. McGuiness, Mr. 


Webster and myself. 


Q Was there any settlement of this case at tnat 


meeting? 


MR. BOGEN: Cbjection, your Honor. 
JUOGS CONSTANTINE: That much I will allow. 


Did you arrive ata settlement? 


HE WITNESS: I think we did. 

Q. Will you tell us what that gettlement or that agree- 
ment was in terms adt of this case? In other words, the 
litigation of this case, but in terms of bringing in 
Carrier units into lew York. 

MR. BOGEN: Objection, your Uonor. 

JUDGE CONSTANTLIZ: On what ground? 

MR. BOGEN: On the grounds tiat the settlement and 
discussions with respect to it should not be adinissible 
at this point. ee — ve 

JUDGE CONSTASTINE: If they arrived at an agrcemart,. 
I will allow it. He said they did. You can contradict 
him. I will allow him to describe what the agreement is. 
I will overrule the objection. 


Q Please go ahead. 


A The agreement we arrived at, that I think we arrived 
at, was the Van Etten job to 7o ahead without interruption. 
We were to prepare an outline of what had been offered 
previously in the way of an agreement and I was to deliver 


that by March 15th to Dan Pasquinucci, in writing, which 


/ he 
fe 
> 
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I did. It was understood that we would not sign it—= 
until July list. 

Q Why July lst? 

A Becauge there was a union election and he did not 


want to have that interrupt and upset the memberissige 


What else? 

What's that? fhe union @iection was at the end of 
June. 

Any other parts of this agreement? 
A That's the agreement. 
Q Did you attend, aiter that meeting, did you attend 
another meeting with Local 28, with Mr. Pasquinucci? 


A I dia. In May Dam cAlled and he was upset and 


annoyed -- Dan Pasguinucci called bedause he was upset 


and annoyed because he had heard that Presbyterian Hospital, 
there was another jcb out, and he wanted to discuss tnat 
job. He thought that it would crosetahis menbership. 
Q Did you meet and discuss ~-- 
A We did. 
Q When was that? 

We met in his office in May. 

Who else was present? 


Mr. McGuiness, Mr. Webster, Mr. Sojen and myself. 


Q What was said at that neeting? 

A Dan said that -- Dan Pasquinucct said that he cculdn’t 
afford to have anything upset what was going on in the way © 
of -~ didn't want his membership upset and there were rumors 
that possibly there was sone kind of arrangement on the 
unit and accordingly, he suggested that he reactivate the 


committee, tnat he had s<*. uy previously, and appoint a man 


to fill Connelly's position, who had died, and he asked 
me to meet with the committea, which I did. 

Q When did you meet with them? 

A In May of 1972. 

Q where did that meeting with that puniinae take 


- 


place? 


- Ae 2 ee - e ,2 


A In Mr. Pasquinucci's office space in one of the 


meeting rooms. ie 
Q Do you have any closer date on tnrat? 

A I'd have to Look at my notes somewhere. I know it 
was in May of ‘74, late May. , 

Q What izppened at that meeting? Did you say anything 
and did the comaittee say anything to you? 

A Yes. 

Q Tell me what. 


The people at tha meeting were Berman, Bretz, the 


new man -- 

Q Do you remember who the new man was? 

A No. Anda fellow by the name of Schulter, who 
replaed Sturgis and was acting as secretary, and myself. 
Q Ue was at that meeting? 


A Yes. 


I am going to overrule your objection at this time. 


Q Would you please tell me what happened in the meeting 


of the committee and what was said by whoever said it? 
A Bretz was there and Berman. They had been part 
ef the original committee appointed by Pasquinucci. They 


reviewed what they had discussed at that time. What they 


had agreed to. They asked me to explain to them why the 


anit would be benefic#fal to Local 23, which I did. 

Q What did you say? 

A X said it would bring -- the whit per se — they 
were talkiijg about the loss of the plennum. The plennum 
was a minor portion of the work that they lost. The unit 
would -—- since it was an all air unit and not handled by 
water as some of the other units that had come in, it 


- would definitely increase the total volume of work for 


them. 


Q For whom? 

A For Local 23 in the area and they were remiss in 
not bringing it in. They were hurting themselves. 

It was brought out that we had filed charges at the 
NLRB and they made mention of the fact that they were 
negotiating with a gun at theig head, which they didn't 
like. I’m sure that's part of the minutes that were 
prepared by Schhter. G 


Q What else do you recall? 


A - IZ was asked many questions by -- gee, that one 


man misses me — the new man, because he hadn't been 


party to the original discussions. 
Q De you know a man named Prank Rueckert? 
A That's the cne, Rueckert. 
Q Wa finally adjourned at about 12:30 and had lunch 
together as a group with Eddie Reilly ard I left then. 
Did you make any notes or minutes of this particular 
meeting? . me Aa a oo? 
A Idid. 
Q Did pu give those notes to anybody? 
A I made the notes and I sent them to people at Carrier 


and also to Mr. McGuiness. z = 


Q Did you give them to anybody other than that? 


A Mo. go es 


Q About when did you make such minutes of this particul 


azeting? 


A Within 24 hours of the meeting. Tuat was a Priday. 


I mide them probasly that afternoon or on Monday morning. 


but if it is, you must show that he was authorized. 
Q Did there come a time when Mr. Pasquinucci lost 
his office? 
A Yes, I guess when he did not win tis election and 
Mr. Stack became presicent. 
Q When was taat? 
A Oa July ist -- : 
JUDGE COUSTANTI:‘C: Mr. Who? 
THE WITNLSs: He. Stacx. 
JUDGE COLISTANTIE: S-a-c-k? 
(UE WITWCSS: S-t-a-c-k. 
When was that? 
A July lst of °74. 
Q When Mr. Stack becate president or won the election 
did you make any efiorts to contact hin? 


A Yes, we made — I didn't call him the next day, 


| i 


I had a death in the fanily, I was away for a week. But 
I called the second week in July and we had a cate for 
the 19th, which was the day after he would actually be 
official... made president. 
Q Did you meet with him on the 19th of July? 
A Yes, we did in nis office. Lou Webster and I met 
with Mr. Stack and Mr. Bogen. 
Q I would like you to tell me what was said during 
that particular mectinc. 
A We reviewed the fact that we had this so-called 
tentative acreement with Dan. We asked what he was 
going to do with it. We felt we were running out of 
time and something had to be done. 

Me. Stack said that he would like to review it 
with the executive board and others and that was, I think, 
a Thursday or a Priday, and he said, like, call him on 
a Tuesday and he would have an answer. le wuld review 
it with 2 committee and an executive board and he would 
have an answer. : 

On that Tuesday I called him and “tr. Stack said 
that they were going to insist that we go alony with 
the agreenent as writtan. 


MR. BOGEN: What aqreement? 


Local 28's agreement with 


association. 


CROSS EXAMINATION 
Q (By Mr. Bogen) Mr. Contardi, I just want to cover 
some of the matsrial that we had in the beginniag, with 
respect to the unit. I will refer to the unit 374A, 


37P, interchameably, if there is a significant differ- 


exhibit, deemed marked as an exhibit, that is what? 
A That is 37A. 

JUDGE CONSTAITTINE: Let the record show that 
you are referring to Respondent's Exhibit 1. 

MR. BOGEN: Thank you, your Honor. 
Q Would you describe how that unit functions in 


connection with the air conditioning systen in a building? 


ence. 
A fhere is. They should not be. 
Q The unit that we brought in to be marked as an 


A Yes. The air is supplied into the plant, plennum. 
Q The plennum you are talking about now is the plennum 
of the unit? 4 a. 

A That’s right. 


Q So that we have a very clear record, can we start 


from the beginning of an air conditioning system? This 
is part of an air conditioning system, correct? 


A Yes. 


JUDGE COUuSTANTINE: I think you told us at sone 
point air is brought into that system; is that correct? 
ein otk's shake your head. 

Tim WITIwSs: Outside air is brought in from the 
outside, mixed with return air. Okay? 

Where does that take place? 


At a main apparatus. 


Is that a fan roon? 


A A fan roon. 


Q It comes in througa sume louvres, it's sucked in from 
the outside? 

A Outside air comes in through louvres in the screen, 
through a filter bank, it's mixed with warn air, it's 
taken to a unit where it's dehunidified -- 

Q Can it be heated also? 

A Yes. 

Q Take it step by step. 

A Then into a fan and discharged to the ducts that 

lead to the various localities. 


Q Having been filtered, heated or cooled, the air is 


taen driven through the air conditioning or the system; 
is that correct? 

A The duct work, the duck work. 

Q How is the air driven through that systen? 


A It's the fan pressure tiiat pushed it through. 


Q The air that we just talked about is then distributed 


throughout the building or at-t wrere it's ultimately 
going to be used for some purpose; is that correct? 

A That's correct. 

Q By the way, ‘3s there a high system, a low system, 
or is this -- 

A Medium pressure. 

Q what kind of pressure would mcdium pressure ve? 
That force of air is coming out now? 

A Three inches, four inches, five inches, rignt around 
there. 

Q Is that a strong force, can we say, generally? 

A Pair. As you know, low pressure systcns, because 
of building size, you use normal pressure, you use a 
medium pressure or you can use what we use on conduit, 
that’s how and that can go up to eight or nine inches. 
Q Tie air is distributed through the duct systcm, 


that's sheet metal work, too? 


A Yes. 

Q With the use of this unit, 37P, the air cones through 
a duct and comes out of this unit; is that correct? 

A That's correct. 

Q When the air comes out of the duct, I believe you 


told us it goes into a pennun? 


A That's ie. 


Q The plennum is this metal box? 


That's right. 


Q Is that correct? 
A That's correct. 
Q The tires you used plennum throughout your entire 


testimony you were referring to the metal box that Ian 


SS eee eee - 


touching now; i3 that correct? 

A Correct. 

Q What is the purpose of the actal box attached to 
the unit, if any? 

A Primarily one of equal distribution and sound 


absorption. That is lined with a sound absorber. 


o_o oe 


Prom that it goes through a diffuser plate into the -- 
pase the bellow ami out through the outlet. 
Q Let's take it slow again. 


The air that is coming into the plennun, this metal 


. 


box, directly out of the duct work, could that air go 
directly into the pressure, into the unit, the other 
portion of the unit? 

Could the air go directiy frea the duct into the 
mechanical unit? 


A wot in that unit. 


Q As a matter of fact, it would blow it apart, 


probably? 


A No, not on that unit, because the sound value of 


the unit is dependant on the entire assembly. 

Q You indicated one of the purposes for the plennun, 
the metal box, is the sound. Is it also to capture the 
air coming in at great pressure, velocity? 

A No, that's not a high pressure box, per 486. It's 
to distribute the air equally along that distributing 
plate and also to help absory the gound. That could be 
generated back before it got here. 

Q It also reduces somewhat the velocity or tue force 
of the air coming in,doesn't it, is that the purpose of 
it? 

A Ho, because we discharge that at a very high velocity. 
That's part of the feature of the unit. 


Q When it goes into the plenrum, the metal box, it 


then goes into a pressure reducing device; is that 
correct? 

A “o,- there is no pressure reducing. It goes across 
the bellows and comes out at high velocity. 

Q Then it goes into the diffuser? 


A No, into the room. It's distributed at very high 


the unit. 


Q If you didn't use this unit now, the air comes out 
of the same fan we are talking about and it would have 


to be fed into a pressure reducing device; is that correct? 


| 
welocity right along the ceiling. That's a4 feature of | 
' 
| 
| 
A In another type unit, that's correct. 

Q Instead of feeding it into a pressure | 
device, the plennum in your unit takes the 

that? 

A No, what you are talking about is tue 

like the one up there. 

Q Indicating something in the wali. 

A The two outlets outside of that grille is what I 

call conventional outlets. wWhén they throttl® back on 

them, they just dump into the room. This, even at low 

air quantity, distributes into the room at high velocity 


and one of the patent features is that you got into 


10 | 


dumping. We discharge at high velocity along the ceiling. 
That's a feature of the unit. 
Q Let's go over the unit. 


fhe box itself is physically separate from the other 


| 
part when assembled; is that correct? | 
A No. The assembly -- there is somepody here that 

can testify better than I as to how it's assembled. 
We happen to have a man here who is, I understaad later -- | 
the assembly is not just separate. It has to be done 

as a unit. 

Q Didn't you speak abcut there are several components 


to the unit? One we can identify as the plennum? 


A You said that. 


Q It's a metal box, right? aA 
A Yes. | 
Q When you say the word plennum, somebody who might | 


walk out on the street and hear the work plennum night 


{ 

| 
be frightened -—- it’s a metal box, right? 
A That pk]ennum is a metal box, the unit we are respons- 
ible for, the entire unit, as I pointed out on that damn | 
agreement on the Police Office Building, we are responsible | 
for the entire unit. «“Tiat you are calling the unit, this 


part, separate of the plennum, can never work separate 


e plennum. 
I know that, sir. 
By the word unit we mean the entire itan? 
A Right. 
Q It's made of several components. One of then is 
a metal box: 
A That’s right. 
Q It's put together with the other two. 
A That's right. g 
Q I want to identify those. You have the plennim, 
which is put together with what appears to be two other 
component parts; is that correct? 
A I repeat, Sol, I would much rather have the expert 
testify about how it’s put together. It's not put 
wgether that way. 
Q Me will get to the expert after you testify. 
When he comes in — 
A My understanding of it is, in order to give the 


guarantee that we give with that unit, we assemble part 


of the plennum with part of this section here. 


Q What is that section called, that you attach &t- to? 
A What do we call it? 


Yes. 


A This is the control assaubly. 
Q You have got the plennum box. You can look at 
it andit shows three component parts; doesntt it? 
A Yes. 
Q What is the next part directly to what the plennum 
is attached to? that is that called? 
A What you are hitting now is a side panel. 
Q Right. 
Then you have a diffuser section; is that right? 
A That's right, that's the diffuser section. 
Q Now we have the plennum, that's the box, you 
have a diffuser. Is there any other component to 
the unit? ae ‘ 
A Yes, inside there is a bellows assembly and you 
will see the controls. 
Q The controls, can we agree, are between thebox 


and the diffuser? 


Put your hand -- 


It‘s right here? 


“Haat's the third component? 


With the bellows, it goes the entire length. 


A 
Q 
A That's right. . 
Q 
A 
Q 


It goea the entire length of the diffuser? 


A That‘s right. 

Q We have three portionst this. z 
In connection with general air conditioning units, 

is the term plennum or is or ara there plennuns used? 

A Sure. 

Q Is the plennim used in practically every air con- 

ditioning system, in one fashion or another? 

A I guess you are right. 

Q You don*t have to struggle. There is no question 

about it. It's a basic item, isn't it? 

a Yes. 

Q @bat is the plennum used for generally in the 

air conditioning system? 

A It varies. 

Q It varies from what to what? 

A You might have a plennum between the filter section 

and the coil section. 

Q What would be the pyrpose of the plennum you find 


there? 


A For someone to walk in and work on okie one, 
work on the coil section or work on the filter section. 
Q It's an air passage place? 

A In that case, it’s a! passage where a person can 


get in and work on components, yes. 


where else would you find a plennum in conventional 
systems? 
A You've got them between coil sections, between 
apparatus and fan3. 
Q Are plennums used to capture air or with respect 
to cperation of tne return air systen, also? 
A Yes. 
Q What is the purpose there? 
A If-it's a duct system, conceivably, it cwuld be 
to -- if tiey are filter banks, to work on filter banks. 
There is many reasons for plennums; the reason plennum 
is on here is for sound and for distribution. 
Q With respect to the other general systens we are 
talking about in the sheet metal industry, these are 
made of sheet metal, aren't they? 
A In a lot of cases, yes. 
Q As far as the sheet metal industry ia concerned? 
A Yes. a 
Q As far as the air conditioning industry, the plennum 
is found in al. sizes? 7 
a Yes. 
Q They can be found as the size of rooms? 


A We are talking about units. We ship them out of 


| 


Syracuse and all over. 

Q We agree that a plennum comes in all sizes; is 
that true? - 

a Yes. And for all functions and in this case, 


tee function is for sound and air distribution. 


Q With respect to the fabrication, can you and I agree 
that the fabrication of the plennun here, the metal box, 
4s no different than the fabrication of any other metal 
box? 

A The fabrication per se, no, but the assembly, yes. 
Q The fabrication, all you are doing is putting 

a metal box o.. cwo otiver ccuwpoaens®-parts; is that 
correct? 

A Yes. 

Q We went through in our stipulation, we went through 
a number of patents. The patents had to do with the 
mechanical aspects, the other component parts, not tie 
metal box; i3 that correct? ie 

A If you search the patents, you will find, I am sure, 
that it has to do with the assembly of the unit and the 


assembly of the unit includes the plenrun. 1 


| 
| 
| 
| 
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Q The plennum staniing py itself is the metal box; 
isn't that true? 

A Yes, but standing by itselt, it's valueless. 

Q The patents hawe to do with the unit coming 


teyether and opening together and there are separate 


is no separate patent for the plennum; is there? 

A No, but the end result is patented. 

Q If these little screws 9n..the side here, whatever 
they are, were removed from the box, you couldn't tell 
this metal box, this plennum, froma hundred thousand 


other metal boxes made in the industry, could you? 


patents for each of the other component parts. There | 


A No. 


I agree. 

You mentioned before, ‘4r. Contardi, that Carrier 
was a member of a mechanical association. I am sure -- 
A Mechanical contractors. 

Q Thank you. 

For a period of time the association had collective 

bargaining agreements for Local 28; is that correct? 


’ 


A Correct. 


> 


pens meet 


—SS 


Q Approximately how long did that association have 

a collective bargaining ayreement with Local 28? 

A x xnow until ‘69. I don’t know when it started, 
but I know as long as I can remember, it fad one. 

Q How long would that be? How long can you remember? 


A I go back to ‘39. 


Q Prom at least '39 to '69, there were agreements. 


As a matter of fact, the last ten years of that period 
of time you were on the negotiations comaittee for 

the mechanical contractors; is that correct? 

A That's correct. 

Q As part of your responsibilitics, you assis 
with Local 28, with raspect to the collective bargaining 
agreements, right? 

A The conmittee I was on, yes. 

Q You participated and yeu were present? 

A I was present. 

Q During the course of your negotiaiion;, and your 
relationship with 28 as a negotiator, as a party and as 
an officer‘of the eorvorationwho was a member of the 
association with whom they had a contract, were you 
familiar generally with what items or products were 
produced or fabricated by Local 28? 


A Yes. 


Q To your knowledge, during the period between '39 


and '69, wera the sheet metal shops and mechanical 


shops contract with Local 28 naking plennums, fabricating 


plennums or metal boxes of this kind? 

A Not of that kind. 

Q What was the diffcrence? 

A They never made one of that kind insofar as we 
are concerned. 


Q When you say that kind, you mean attacoed to the 


two other itens? 
A The finished products, no, they never made any thing 
like that. 

MR. MC GUINESS: Hay the record snow, your Houor, 
when trey sveak of that kind, they are speaking of 
Respondent's Lxhibit a2 

JUCGZ CONSTANTINI: Yes, the record may show that. 

They made metal during this period of time, they 

plennuns, metal plenanums? 

They made plennims, put not to these units. 

But they made them generally, isn't that a fact? 


Yes. 


Q Are you familiar, Mr. Contardi, with the work his- 
torically, traditionslly, customarily perforved oy 

sheet metal workers, collective bargaining representa- 
tives, in units represented by Local 238? 

A I think I a>. 

Q Is the plennim, the metal box, one of those kters? 
A "istorically, somewhere in the period that you are 
talking about, they laid a claim to it and it was settled 
in their favor. S8efore that, it was brought in. 

Q When was it settled in their favor? 

A I honestly dca'‘t remember. 

Q It goes back at least 20, 39 years; is that correct? 
A No, it doesn't. Lou Sternberg was alive, to be 
specific, and Lou fought fc thing bitterly. Youknow it 
and I know it. That was not 20 yearg3 ago. 


Q The sheet metal boxes, T i13?k ‘ou now, the sheet 


metal boxes, the piennums, all sizes, have they always, 


to your knowledce, the 33 years you have been in this 
field, always been made by the sheet metal workers in 


the collective bargaining — 


A I answered you no. I told you and I repeat, we make 
a conduit weather master unit and we make the units and 


the plennums in Tyler, Texas. 


Q What about the plennums generally that were beiag 
made? ~. 

A In connection with an air handling unit, yes, with 
a larger air handling unit, that was just about the time 
ef his death, Lou Sternberg. 

Q We agree that tnat was — 


A In the ‘60's. 


Q Some time in the '60's. 
A 


Lou Sternberg participated in the early meetings 
da this period at Local 28. 
Q The plennums you are talking about that involved 
Lou deeds are the plennuus involved with your units? 
A No, they were in connection with fan coil units 
that handled, you know, ten, 15, 20,000 CFM. lney 
were Westinghouse units that were brought Jown on a job 
up on Sixth Avenue, where they laid their first claina. 
Q I think you testified that the oriyinal unit, 
37P was first made sometime in ‘60. In ‘60 it was 
ready for marketing. 
A We made the first ones in '63. 
Q Then you started to market ir. New York City between 


*66 and ‘67; is that correct? 


A Bo, we started our first order, according to the 


order, was in August of 1966. It was given to Carrier 

by Menier for the Presbyterian job that we talked about 
earlier. 

Q You testified, you said you wondered about the 

New York market; is that correct? 

A Yes. 

Q Why did you wonder about the New York market? 

A We iaisc that they would ask for some portion of 

the unit. 

Q What portion of the unit did you feel they were 
going to ask for? 

A tle didn’t know. That's why we called them in and 
asked for their opinion. 

Q As a matter of fact, before you had a meeting in 

New York, you had a meeting with Parreli? 

A In 1966 we had a meeting with Parrell in the 

Carrier New York office. 

Q That's before you decided to try the New York market? 
A The record will show that we had an order inhouse in 
August in 1966 from Menier for the Presbyterian Hospital 
Doctors Office Building for 600 units. 

Q You said you believed that Local 28 was going to claia 
some part of it? “ 


A We thought they might. We didn't know. That's why 


we called them in. oo 

Q As a matter of fact, the discussion that you had 
with them, had to do with the plennum and only the 
plennim; is that correct? 

A We discussed the entire unit. That's the portion 
they claimed. Yes; that's correct. 

Q At that time do you recall a discussion that 

this was historically, the plennums were historically, 
customarily made in liew York oy the 23 or by workers 
in the bargaining units represented by 28? Do you 
remember the clain in the ujit at tnat tine? 

A The claim in the unit at that time was that it 
was replacing a piece of duct work. 

Q You said it was replacing a piece. 

A That's what he said, yes. 

Q Do you recall Mr. Farrell or somebody at that 
meeting saying that this is nothing more than a metal 
box we make all the time? 

A That was his clain. 

Q This metal box is no different than any other metal 
box we make in the area, except that it's being attached 
jtco your patented items? 


A That's his interpretation. Was his interpretation. 


Q You say that on or about January 6, ‘67, you had a 


meeting with Farrell and Weigel and you couldn't agree 


or arrive at some settlement — 

A We didn't try to settle. We discussed the unit. 
He said, “You can't bring it in that way," which is what 
I said. 

Q I just want th.give it a point in time. You said 
Parrell also stated that he would file charges or did 
file charges against Carrier; is that correct? 

A Yes. 

Q Do you rec2zil w .t the charges were? 

A That we were bringing in a unit that shouldn't be 
broucht in, that a portion of it should be made here. 
This was his clain. 

Q The portion of the claim was the plennum; is that 
correct? 

A Yes. 

Q You said at that tine that there was a meeting held 
at the JAB. 

A At the Building Trades. 

Q It was held a the Building Trades Adjustment 
Corporation? 

A Yes, I beg your pardon. 

Q Throughout your testimony you pefcrred to a trade 
or a trade board. | 

A Joint Adnustment Board. 


Q Was the Joint Adjustment Board? 


A That's correct. 

Q That was the first step in the grievance procedure; 
is that correct? 

A That's correct. 

Q As a matter of fact, you dad suggested, you told 
Parreli, you know your recourse, you can bring me up 
on charges; was that part of your conversation with 

him, also? 

a Yes. 

Q What were you referring to at this time? 

A The Joint Adjustment Board, where we went. 

Q You say Mr. Farrell made the opening statement 

or amplified the charges before the JAB; is that correct? 
A He said we were brining in a unit that shouldn't 
be brought in here. That's what he said, in effect, 

in his own spiite rie way 

Q Did he make any reference to violation of the 
contract? 


A We wouldn't have been there, if he didua't think 


we were vislating the contract. 


Q Bo you recall tne violation? 

A I don’t remember, no. 

Q If i suggest that he indicated that the plennun 

or the metal box was & piece historically and tradition- 


ally made by Local 28, would that refresh your memory 


| 
as to his charde? : | 

{ 
A He got very, very involved immediately that particular | 


day, On the fact that we were making these in a non-union 


shop. So, ict kind of went off on a tangent. That's 


an hour and it was much tine in caucus, because I realized 


| 

when we asked -~ the meeting did not last longer than | 
| 

| 

{ 

| 


that with the approach and the reference to the Aon- union 
ship and the so-called wetbacks, which was his inter- 
pretation of what was going on, that a conclusion could 
not be reached before that group, 30 I asked for an 
adjournment and got it. 
Q My question -— I don’t want to have to strike that -- 
during kts presentation did he state, in words or substance] 
that the violation he was speaking of was traditionally, 
historically the workers and the bargaining units repre- 
sented by Local 28, made these piennums? 
A wot there, but -- 

JUDGE CONSTANTIUC: Don't go >.cyoni the question. 
Dea did not say that, according to the witness. 

THE WITHWESS: Not that I recall, no. 

Did he say that any other tine? 

Yes. 

When did he say that? 

He told us he wanted to make the plennum on the 


37P, not on this unit, on the 37P, when we met hin in 


as to his charge? : ue - | 
A He got very, very involved immediately that tcc 
day, on the fact that we were making these in a non-union | 
shop. So, it kind of went off on a tangent. That's 

when we asked -- the meeting Ce not last longer than 

an hour and it was much time in caucus, because I realized 
doe with the approach and the reference to the nogunion 
ship and the so-called wetbacks, which was 413 inter- 


pretation of what was going on, that a conclusion could 


adjournment and sot it. 
Q My question -- I don't want to have to strike that -- 
during kts presentation did he state, in words or substance 


that the violation he was speaking of was trauitionally, 


| 

| 

| 

| 

| 

not be reached before that group, so I asked for an 
| 

é 

| 

| 


historically the workers and the bargaining units repre- 
sented by Local 23, made these plennuns? 
A et there, put -— 

JUDGE CONSTAMTINE: Don't go Leyond the question. 
He did not say that, according to the witness. 

THE WIM@SS: Wot that I recall, no. 

Did he say that any other tine? 

Yes. ioe 

When did he say that? 

Ue told us he wanted to make the plennum on the 


37P, not on this unit, on the 37P, when we wet him in 


ne en A I a 


eo 


meet with him after the Joint Trade board in his office 
with the sheet metal contractors association and the 
mechanical contractors being there. 

Q That was an extension of the neeting you had asked 
be ajjourned? 

A That's rignt. . 
Q This was a further attempt to resolve!the differ- 
ences between the parties? 

A That's correct. 

Q The differences between the parties up to tiat point 
was because Farrell, 23 claimed that the plennun, the 
metal box, was a customary, traditional. item made by 

the 28 men; is that correct? 

A That's riyhnt. 

Q Your position was tnuat you had to bring in a unit 

in one piece, and the plennum was to be made Soreplace 
else, that was the dispute, right? 

A Ye : -_t . * ies ae 

Q With respect to the Police Weadqiarters job, did 
Carrier enter into some type of agreement with the 
Triangle Sneet Metal people to make that? 

A No, they gave us an order for the Carrier portion, 
the Carrier unit, as per the Jew York ayreement and 


they provided the pleanun. 


CEN 


Q You shipped, as I understand, you shipped out the 


unit, 37P7 
A You can't i5c!: at that unit and say what we 
shipped. Itis an entirely cifferent unit. The lower 


portion of a 37P has no remmmblance whatsoever to what 


you have got there. It was 14 inches wide on that 


job. An entirely different piece. 
Q hat unit appears in one of the exhibits we had? 
A That's this unit right here (indicating). 
JUDGE COUSTANTINE: That's Exhibit wnat? 
MR. Eig Exhibit 7, indicating the item — 
JUDGE COUSTANTINE: GC7. 
MR. BOCEW: Indicating the number 37?P. 
That was the one wa were talking about? 
A That's correct. 
Q You were shipping, as I understand it, the lower 
portion? 
A That's right. 
Q fhe upper portion is the metal box; is that 
correct? 
A That's right. 
g Do you know if the metal box was, at that job, 
assembled at the jobsite? 
A It was made at Triangle and shipped to the job. 
Q It was fabricated at Triangle? 


A ¥es. 


Q Do you know whose plans and specifications they 
used? 
A They used ours amd they didn't follow then. 
Q A dispute arose between Triangle and Carricr, 
with respect tc the fabrication; is that correct? 
A Ho, they fabricated them and they were too big 
and tiey did not fit together and that's what caused 
the leaks and the trouble, yes, that's correct. 
Q Insofar as Triangle was concerned, wis there a 
dispute that the specifications and plans given by 
Carrier were incorrect and inaccurate? 
A I don't know wnat their claim was. We gave then 
certain tolerances to follow it and as far as we are 
concerned, tney did not tollow tnen. 
Q Did youyiacet with people from Triangle? 
A We sure did. 
Q Did you meet with a Fred Werlick with respect to 
this? 

we never met with Fred, never talked to Fred. 

Who did you meet with from triangle? 

His brother. 

Who is that? Is there more than one? 

There are two. You know that and I know that. 
“here is Pred, there is Seymour, and I can‘t think of 


the third fellow. That's the fellow we met with. 


Se oe 


ao 


—— 


Q Did you meet with any of the draftsmen or shop 
foremen? 
b We met with the brother, whoever his nane is, 
Charley, and whoever he had on the job, his superinten- 
dent and two fellows that are outside there. 
Q At that time do you recall the friangle claim that 
the specifications you gave them were incorrect or 
inaccurate and Ict to the malfunctioning of the unit 
at the headquarters? Dea son recall their wkiug that 
clain? aes 
A I don’t renemher their clain, but our cliim was 
that they did not follow the references in the toler- 
ances. 

JUDGE COUNSTANTY iu: Answer the question and don‘t 
make any speeches, please. 
Q Do you recail what claim they made at all? 
A No. 
Q After these meetings did thers ccme a tine when 
there was a redesigning of the plennum, the box made 
by Triangle at the job at Police Headquarters? 
A Yes. 
Q Was that subject to a work order or an agreement 
of some sort? 
A Yes, it cost us $10,000. 


Q Did you hear my question? 


JUDGE CONSTANTINE: He answered it. He said yes. 
De you have that dccument with you, by the way? 
A BO. 
Q The additional funds or the additional money you 
mentioned, $10,000, that was paid by Carrier to Triangle; 
is that correct? 
a That's correct. 
Q That's correct, isn't it? 
A That's correct. a 
Q That was paid as an addition to the regular contract 
price; is that correct? Se oe 
A We did not pay them to make those boxes. We paid 
them to modi fy then. Because -— I think I a going to 
mak6 a gpeech -= 

JUDGE CONSTALTINE: So, you are not going to make 
any speech. 

THE WITNESS: I want to refer to the other document 
that made us responsible for an end result, even though 
we did not fabricate the plennum, the other document 
made us fully responsible for a working unit. We had 
no other way to get it, other than that. 

Q You said you paid a sum of $10,000, which was not 
imitially contracted fo~-? 


A My memory said about 10,000, yes. 


> 
; H 


Q Does the company normally pay out additional suns 


of money, when the other fellow makes an error? 
he When you hivs a contract like we did, you do, yes. 
Q The contract that guaranteed the functioning, did 
mot run to Trianjle, did it? 

It run to us. 

To whan? 

Carrier. 

Carrier's responsibility to whom, sir? 

Hew York City, the Police Oftice Building. 

It had nothing to do with Triangle? 

No, but we had to fulfill an obligation to the 
people who built the building. 
Q Your statements now with respect to this item 
then are that Carrier -— 
A Ead no choice. 
Q Excuse ms. Triangle did not make the boxes correct- 
ly, did not make the plennum correctly? 
A They did not maintain the tolerances. 
Q They made them in such a fashion that most or all 


of the units leaked and were defective; is that correct? 


| 
| 
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A The units were tested when they left Tyler. When 
they were mated with the boxes, they leaked; that's 
correct. 

Q They leaked on the jobsite? 


A When they were mated om the jobsite, yes. 


SE 


<= 


Q You ate saying that that is because Triangle did 
something incorrect: i# that correct? 
A Not maintaining the tolerances. 
Q The way you correct that is you pay Triangle $10,000 
more money to correct the tolerances? 
Not more money. wa paid them to modify the boxes 
could fulfill the guarantee. 3 


Did you make any claims against Triangle at all 


uy, Tlajm they made the plennum or the box defect=- 


You just paid thom the $10,900? 


That’s right. 


x * * 


Q With respect to the Police Heacquarters job, you 


gaid that took five years, roughly, ‘68 to "732 

A Just about. 

Q when did you or when was the malfunctioning of 

the units at the Police Headquarters discovered. in tems 
of a tine? 

A IY would have to lock at the records, Sol. I con't 

remember the exact date. It’s somewhere in that period. 


Q without the ronth can you place what year? 


A We are haniling qaite a izw up there. I would guess 
4¢°s samnzwhere b:cween ‘70, '70, ‘69. X don’t know. ‘70, 
‘69. Dan would <> “vw more about it, outeide. 

Q Bow long did it take you to resolve ths differences 
or this problam? 

A We were back and forth for about a month, before 

we came up with a solution. 

Q what was the solution, a modification of your plans 
and svecificati ons? 

A No, we ditn't modify the plans and specifications. 

We gave them a way to put them together and make them 

work. 

Q Did you at any time seek to Lave these fabricated 
by — 

A They were all made. They were all made and delivered 
and om the job in ons fell swoop. | 


Q There came a tise in 1970 when the 37A was developed. 


| 


A Yes, sir. ‘ | 


That's the items we have here, is it, sir? 

JUDGE COESTANTINE: When you say item, you mean 
hespondent's 17 

MR. BOGEN: Yes, sir. 


Before you started to market this in the New York 


| 


area, I belicve you told us you had a mueting with Farrell,| 
August 8, 1970; is that correct? 
a» Yes, sir. 
‘9 Did you take written minutes ef that or any notes 
on that meeting? 
A Botes were made by a representative of Carrier, yes. | 
Q Do . you have those notes with you? 
A They are part of the —- Bew»’s letter is in there, 
which outlines that meeting. It's part of yur — 

MR. GREEM: mecuse me for a second. That was ons 
of the eshibits that was deleted. 
Q Were minutes taken of that? 
A Yes. 
Q Was there any reason — what was the purpose of 
meeting with Parrell with respect to the 37A item, in the 
face of the sgreement you had already, regarding the 
Police Headquarters? 
A It was impossible to go on. We said that at the 
meeting. 7 
Q@ is the only experience you had with the plennums 
being fabricated in Sew York the Police Headquarters 
building, up to that time? | 


A There wes one other smaller job. The answer is yes. | 


What other emaller job? 

A job on Staten Island. 

Who was the sheet metal worker who -— 

Essex. 

How many unit: wera involved there? 

X don’t remember. About a hundred, 120, maybe. 
Essex is a sheet metal -- who is Essex? 

It's a sheet metal shop. 

To your knowledge are they a member of the sheet 
association? 

X think so. X don’t ey 


To your knowledse did Local . represent the sheet 


metal workers exployed by Essex? 


A 

Q 

A 
Q 
& 


Yes. 

Where were the units installed in Staten Island? 
In Staten Island. On the job. 

What job? Do you recall? 


Wo, I don't know the name. I honestly don't know 


the name. 


@ 


A 


Is it a commercial building? 


It's a school, a City school, I think. 


gachool. The City had something to de with it. 


Q 


Where did Cssex fabricate? 


A Wherever their shop is. I think Lony Icland. 
Q You shipoed ths units to the jobsite and the 
plennums were asserbled at the jobsite; is that correct? 
A You are asking -~ I don't know if we shioped the 
units to the Essex chop or shipved them to the job. 
That I honestly con't know. Tho jcb was handled by a 
Carricr dealer. I con't even remeber their name. They 
were ho~iled by a Carrior dealer. They were shipped to 
Essex and they were #%:_cped from the Island. 
Q That was your unit? 
A Yes. 

That is 37P? 

37P. 

Di&? you have any problems with these hundred units? 

Yes, they had problems. 

Lo you have any written re <-cs of the problems you 
had with those? ’ 
A Ho. 
Q Did you pay any additional monies like you had to 
pay wich Triangle? 
A No, we were not incolved. It was a mechanical 
contractor who operated as a Carrier dealer. We werw 


not involved directly. The units were sold to them by 


Parlton Stewart, not by us directly, as they wore on this 
job. We sold these directiy, ths Police Offica building. 
Q De you know who contracted with Easex to fabricate 
and assemvle the plenum? : 

A Svidently the mechanical contractor. 

Q Who was the mechanical contractor, do you ae 
offhand? 

A Ko, I don’t recail. xX could fi.d out. 

Q As far as you were concerned, you don’t have any 
knowledge of any returns or problews with them; is that 
correct? 

A We had problema, because pragnt te was down several 
tines. 

What were the problans? 

Se te ee, 

Is that one of the witnesses you have here? 

Yas. 

Uy to that point you had the Staten Isla:d, the 
Police Headquarters and then you came to see Farrell 
about 37A; is that correct? 

a Correct. 
What were you c°-xing-fros Parrell at that time? 


We mo longer wanted to be involved in viennums maiz 


| 


| 

| 

| k 
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in Gew York. That is what we were seeking. 
Bs Ae far ag > were comcerned, you were obligated 
to have the plemums mate here, under your acreement; 
is that correct? 
a Seo. 
MR. GREEN: I object. The agreement doesn't say 
that. 
A This is a new unit. 
JUDGE COMSTAWPIUE: If this is an agreement in 
the record — 
MR. GREDN: The acreament epcaks for itself. 
JUDGZ CONS TIITORreethe agrecment sneaxs for itself. 
I will sustain the objection. 
Q Ae I understand it, you came to Farrell becaise 
you didn't want to make -— 
A ve had a new mit which could not be made this way 
and we were determincd that we were not going to bring 
it in and suffer the same situation. 
Q You said that you told Farrell that you were having 
trouble selling the mit. 
A Couldn't sell them. 


Q What was the trouble you were having with respect 


te the sales at that time? 


Beomomically they would fall down. We were selling | 


thems all over the country. «< couldn't sell them in New 
York. 

Q whe unit couldn't be sold with the plennum being 
made in New York; is that what you told them? 

a Yes. 

Q with respect to that did you review with him the 
Essex situation? 

A Well, he was familiar with the Essex situation. 
Whet we said to him was that since the sheet metal con- 
tractors, and it's in that particular minutes that you 
want to look at, were charging $40 a plennum, the unit 


was ecctarsically not feasiole. 


° Mr. Contardi, isn't it a fact, now that you said 


it, that the difficulty was, you were concerned with the 
price that was being charged and not the functioning of 
the unit at all? 

A You couldn't function, plus all the troubles we 
had, we pointed that out. Read the minutes. 

Q Never mind my reading the minutes, sir, but isn’t 
it a fact that you were disturbed about the price that 
friangle had charged for the plennum? 

a No, we economically could net fire, even if we 
could make it work. 


* 


Q Isn*t it a fact that the unit,if it could be made 
economically, you kad ao ebjecticon to it, but DSecause tne 
unit was axpensive, Cu were Rot in a cumpetitive position—= 


A woth. 


DOsltts Item 25 of the stinulation refers to 


SuUpSE ColSGTA iis: =Cc22 
MR. BOGYN: cee It refers to an ajyreement 


between Acme aad .nree Boro. I indicated I didn't 


Gisoute tha autnenticity of that documsnt, but the docu- 


ment referred to sume certain specifications set forth 
in a cocument that was not attached. We have that 
document now, as I undierstand it. 

It's a letter dated Cctober 8, '73, and if that 
ig made part cf that appendix, I hava no objection as 
to Item 25 of G2. 

JUDGE CONSTANT: Mr. Green, do yo onject? 

MR. GREEN: No. 

JUDGE C&OTANTIOS:s Mr. MceGuiness? 


MR. MC GULCSS: No objection. 


MR. BOGON: Before we leave that item, you say you 
inserted ag an acditional appendix. Is the letter scme- 
where? : i 

MR. GREEN: Yes. 

JUDGE CONSTANTIVE: As part of GC2? 

MR. GREEN: Yes. I lettered it as Appencix T-1. 

It does not have «= + but it has a marking. 

In addition to that Mr. Bogen has furnished me 
a resolution, a proposed resolution made by Local 28 
before the Joint Adjustment Board, regarding the charyas 
against General Sheet Metal works, Inc.; that is 
Aprendix A sof General Counsel Exhibit 2, and I would 
propose that this particular docusent, being the Union's 
proposal, be adjed and attached to General Counsel Exhibit 
2, as Appandix 23, to carmplets the record, with respect 
to those charges. =e. oe eee 

JUDGE COMSTANTINE: Mx. McGuiness, any ebjection? 

ae MC GUINNESS: Eo cbjection. 

JUDGE COMNSTANTING: Mr. Bogen? 

MB. BOGEN: Woe objection, your Honor. 

JUOGE COESTANTING: Im the absence of cojection, 
that request is grantec. 


ME. GREENs X wold also propose a stipulation with 


| 
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respect to OB. Seneral Counsel "s:'oit 2, and that is 
that General Sheet Metal Works, Inc., is bound to the 
collective bargaining agreament between the aesoci ation 
and local 23, which is Avpendix E, to General Counsel 


Exhibit 2. 


JUOGZ CONSTANTING: Do you agree to that, Mr. 


McGuinsss? 
MR. MC CUIUISS: Yes. 


MR. BOGEN: So objection, your Honor. 


havin: previously been sworn, Yesumed ard testified furthe 


es follows: 


A. ©. CONTARDI | 


JUDGE CONSTANT: Yr. Coutardi, you were sworn in 
yesterisy and that oath is still Rhine! ay oa you today. 
fx. Boyen, complete your cross «<xamination, ploase. 
CROSS EXAMINATION (continued) 
Q (By Mr. Bogen) Mx. Contardi, you tolé us yesterday 
that between approximately 1968 and '73, the Triangle 
wes completing the plennum booms for the Carrier unit 


to be installot at the Police besuquarters. oo you recall - 


SS Se 
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Q and that during this period of time, you recall at 
least ome other joo, in Staten Island, where Essex Sheet 
Metal had fabricated the metal Lox for the Carrier unit in 
approximatsly about a hundred whits; is that correct? 

& Yes, that‘g correct. 

Q During that po-iod of tine were there any other jobs 
in Naw York City whore a sheet metal contractor was fab- 
xicating the plennmum or a metal bex for the Carrier unit? 
A I honestly don't rccall. There could be one or 

two emall ones, very small ones. 

Q During this period of time do you recall Flannary 
Sheet Metal gebricating the plemnum box for Carrier units 
to be installed in the City? 

A X just said there could be one or two amall jabs 
and probably he did. Piannery was doing same work at 
Presbyter.an, provably he did tem or 12 units, something 
like that, yes. 

Q Are you familiar with the circumstances under which 
the Flannery shop was fabricating the glennuss? 

a Wo, sir, I ma not, that's why I hesitated. You | 
perinded me of Flannery. I know we did some work, but it | 
wasn't of any consequence. 

Q De you know anything about the circumstancos? 


A Sot in detail, no, sir. 


Q That was a situation where Carrier itself was direct— 


ly selling its unit without the plennum attached; is that | 


corract? 

A ‘That's correct. 

Q Ths planmra was fabricated in New York City by 
Plannery: is that correct? 

A That's GOSrtCcl. 

Q Was that part, was that attributable, if you know, 
to the cgreemsnt we have in evicance, as GC's — I don't 
have th2 nimber, but the cne inyoiving the Folice head- 
quarters? 

A Probably, ycs. 

Q Did that have anything to do with that? 

A Woll, it's the only ome we were working under, yes. 


* * 


2 You also told us that in August of '72, you had 


@ mesting with Mr. Pasquimucci in his office. 


A Cexcrect, same office. 


ee cee ee 


Q Aagust of ° 727 


sl ening 


A S2Be eir. 


Ps 


| 
Q vite Pasquinecci at some time poiht.d at tha dis= | 


advantates with respect to the loss ef manhours om the 
fabrication of the plennums; is that correct? 


‘ 


| 
A That's cocrect. 
Q At that point you said he arpointed a committee or 
told you he would apnoint a committee; is that correct? | 
A Correct. 
Q I would liks to qot that clear. 

Tf you recall, “j4 itr. Pasquinucei say that ha would 
appoint or rufer this to a committes? 
A De said he would a7point a camittee. 
Q D:..c to use, during this conversation, a rovicw and 
research comittee? 
A no, he would a.o0iat a committee. The raview and 


research camittoe would cae up latar. 


\chat was the purpose of the cammittee? Did he state 


Yes. 
What was the purpose? 


“M2. GREEN: I abject to the forms of the question. 
Y assume your question rcans, did he state what the purpose 


i 


is. 


| 


Q Did “Mr. Pas-cainucci state the purpose of one 
comsittes ‘hat wea were talking abcut? 

A Yas. 

Q What was the purmose thst he stated? 

A Be said he was of the oninion that the unit would 
help ovt ard he would liko a carmmittoa which he would 


apooint to maxa a study cf tha =< whether it should or 


should not be cansicered and brousht in and that was his 


purposs. 


Q fas ths purnesa oc the committea, did he stata 


in worts or substance, to consider whether or not tha loss 

of work would bo offset by the &ictionmeioerk, possibly? 

A Mo, ths subject of the mecting was whether or not 
a 

we could bring this akon iato Lew York. ie nad tha 

committxe to review whether or not <= whether it could 

or could not ba broucht in, because of its eficct. 

Q Yhet is the *ffaect you wee talking about, sir? 

A Whether it would be beneficial or not beneficial 

to the tion. 

Q What would be not baneficial to it, sir? 

A Wot beneficial would be interference with the 


centract. 


+ Interference with the contract? 


aoe si cig A ie a MR BN SS SESE: A i NOB OG AIM 


a Loew of work, yes. 

Q What loss of work are we talking about or were you 

talking about at that time? 

& X wasn't talking about it. He was. 

i> | You said they were going to consider bencficial or 
icial. 

& Whether it would be beneficial or uot beneficial 

to the union. 

Q You said not beneficial wae based on loss of work 

and interference with the contract? 

A That's richt. 

Q In what way would the introduction, if you know, 

interfere? What was said about the interfercnce of the 

contract? 

aA That; I don’t know. He didn’t say that. Ee just 

said that he felt this unit — he had reeched the point 

where he felt this unit was beneficial, but he could not 

under the cortrnct he was operating on, bring it in, so 

be was going to avpoint a committce to make a carmplicte 

etudy and maxe a completes recomeriation to him, so he 

could then bring ict to his executive board, which was 

mentioned in the meeting. 


Q Dering the meeting the committee's function, as 


os sateen a NTR AERA ANNE. NNN TE TA: RETO RICE NCN CES ita: Aeetieetotet 
. Fs 


you understood it, was to validate it <- review it und 


make a@ recammendationto him? 
A Yese 


Q That recommendation to him was ultimately to be 
reviewed by the executive boas? 
aA I apeume £0, yes, 


Bid he mention the executive board to yous 


Q 
A Yes. = 
Q 


Dia he say it would have to be sumitted to tue 
mesubership? 
A yot at that meeting. 
Q He etated it would have to come before the Jas 
A Not at that moctiny. 
At any otner mretirg did he mention that? 
After the executive board turned it dow, yes. 
You. told as tiat you met with tio camittec. 
Correct. 
Im €optaaber of '72, after the necting; is that 
correct? 
a Yee, eir. 
Q If I suggested to you that the meeting was held 
in October, October of ‘73, the first meeting with the 


coumittes, at the industry. 4 would that refresh 


- 


your memory or pinpoint the date any better for you? 


Bot ‘73. 


‘72, excuse me, Octaber ird, ay Pr 


| 
It eould very well be, was right at that point, yes. 


& 


That wae the first meeting that you had with the 
camaittee? 


a) 


& aight. 
Q At that time,you told us yesterday,you discussed 


the aivantayes and disacvantages insofar as 28 and the 


industry wae concermed with respect to the unit; is that 
correct? 
A Carrecteo 


? 


Q what waz it that you discussed with tha committee? 


| 
| 
| 
| 


A I xsaferred to the Frolice Cifice Building that with 


ee 


the all air system tint went into using this, that they 


had scven Capths of duct work in the apparatus rocus, 


el 


which was a tremonmic'\s smount of work, as compared with 
the his prensure systcm-s we haji soen, as one big 
alvantag@. 

I also indicated that this was opeing up other 
markets and this seturf was boing uscd where it wasn’t 
used claewhors throujhout the country. 


These were the things I talked about and to bring 


thea into different markcts. 

Q What were the disaivantages you discussed with 
the committec? 

A The only disadvantage was that we referred to 
the attempt that we wore trying to work — I think 
my testimony indicates yasterday — 

JUDGE CONS TAWTIE:s Hever mind yesterday. Just 
what did you say at this mecting. If you said acthing, 
Bay 80, about the disaivantaces. 

a We had a wnit there thet was brought up from the 
Police Office Building. we discussed what that was 
Going, its faults and go forth. They were definitely 
disacvantaces to us and tha incustry, because it certain] 
hurt the industry to have something lixe that installed 
on a jae “ 

2 Bid a qoestion case up with respect to a dis- 
advantage, that thare will be a loss of the fabrication 
anc a love a the plernum to tha onit? 

A One @f the men said that the loss here would be 
more than oifset by ths additional work you would get 


im tha apesratus roce. 


Q During this macting ian't it a fact that the 
committees raised with you very fiercely — I use the vord 


advisedly — xhe fact that the fabrication of the plennum | 


and the motal box was going to be lost? 


sa ~: 


A : Not fiercely. We a ag So aes 


MR. BOGEN: X withdraw fiercely. 


A Yas. 


2 sae ee ia a ate 


Q What did they say about the losa of fabrication 


ef the plannim? 


’ ‘ i saa Soorhs + aes 


A I rooeat, one of the mon said that the loss of 


this —<- by the additional work that they would get in 
the remaincer of the syc vs. 
Q Do you lume who said that? ‘ 


A I don't koow if it was Bill Camaelly or Howard 


Beets a. 


| 
the plenrum would be ro-: tian offset. I did not say | 


Q@ what else was said about the loss of the fabrica- 


tion? 


A That's all I xecall. I was only there for an hour 


anda half. 


% 


> 


Q When you left the meeting you said that a report 


was drawn up by the committee; is that correct? 


Yes. . 


Did you receive a copy of that report? 


X was given a copy, yes. 

Thereafter, what is the next thing, if anything, 
yon heard about the revort, the action taken by the 
union, regarding the report? 
R There was a — I was told there was a meeeting with 
the executive board and chk om ates, which the committee 
appeared before. 
Q Who told you this? 


A Sturgis. 


~ 


Q Did there come a time when you learned that the 


committee's report was rejected? 

A Yes. | 

Q When you learned about that did you learn vf the 
reason why the comaittee's report was rejected? 

A Not really, no. I was just told it was rejected. 


Q When was the next time that you had any knowledge 


or any contact with Local 23 regarding the proposal you 
have been discussing,the report or the substance report 
and the unit? : 

A Shortly after the holidays that year. 


Q The holidays you are referring to are Christmas, 


Thanksgiving? : 
A No, Christmas or the New Year. I aad discussed 
with Dan and also Sturgis and I was told by both that 
Dan planned to bring the matter now before the Joins.. 
Adjustment Board for discussion. 
Q You told us yesterday you had a discussion with 
Mr. pateateasied sonetime around October of '73; is that 
correct? 

°73 now? Ma a 

‘73. We are beyond '72. 1973, sir. 

Yes, I did. y 

Isn't it a fict that between November or December _ 
of '72 and October, there were a number of discussions 
had over the phone, primarily between Mr. Pasquinucci 
and myself, regarding the situation? 
A Only to relate his progress, yes or no. There were 
no discussions per se. 
Q You meationed that there was a phone conversation 
in October of '73, that you recall, and we discussed 
that yesterday. 
A Yes, sir. | 


Q During this phone conversation you indicated that 


you informed Mr. Pasquinucci that you were advised there 


| 


was some trouble at the Van Etten job. 


A Correct. 

Q Did Mr. Pasquinucci in words or substance say to 

you that he knew nothing about that, that he would invest- 
igate it? 


A No. 


Did he say in worda ar substance to you at that time 
that he was not in a position to waive the provisions of 
his collective bargaining agreement? 

we. 

Q Did he say to you in words or substance that that 
was the issue that he had to take up with the exetutive 
board and the membership at that tine? 

A Ro, he did not say that in that phone conversation. 
Q You also mentioned a conversation that took place 
in Mr. Pasquinucci's office in Nowemoer. Do you recall 
that discussion with respect to — 

November what? 

November 1973. I'm sorry. 

Yes. a 

In that conversation, in words or substance, did 
Mr. Pasquinucci tell you that he could not waive the 


provisions of his collective bargaining. agreement? 


{ 


A Yes. 

Q And that the matter of waiving the provisions of 
the collective bargaining agreement had been submitted 
to the executive board; is that correct? 

A He may have, yes. 

Q And that the matter had been submitted to the Joint 
Adjustment Board, also? 


A. Yes. ft eee -- a 


Q That hes so attempting to get the irkitiins | tintls 
the contractors and the union to waiva the provisions 
of the agreement regarding the fabrication of the 
plennum; is that correct? 

A I don't recall that specifically at that iiovemLer 
1973 meeting. 

Q Do you recall him saying in words or substance 
that he was obligate! to enfor se, as he understood the 
collective bargaining agreement, and that it was ovt 
of his hands, with respect to waiving the fabrication 
of the plennum under the agreement? 

A Yes. 

Q Did he, at that time, speak of filing charges or 
being compelled to file charges if the contract were 


violated, insofar as the fabrication of the unit was 


concerned? 
X don't recall that. 
You . recall Parrell filing charges back in ‘66 


he clained the contract was being violated, don't 


We were members. 
You were members? 
A Yes, but we were not in ‘73. 
Q Do you recall Pasquinucci, Mr. Pasquinucci saying 


: 


thax if, in fact, an enployer violated the agreement 


in terms of — that is, employer in contractural relations | 
with 28 — violated the agreement as far asa he was | 
concerned and not fabricating it, he would have to file | 
charges with the JAS, the Joint Adjustment Soard? | 
A Not specifically, no. 

Did he mention it in a general way? 

May have. 

Pardon? 

May have. 


Q During your various conversations with Mr. Pasquinucci 


after that day, the time vou talked about the meeting in 


Pebruary of '74, your office, you spoke of anotier meeting 


in May of '74 in his office; is that correct? 


a 


:t2= 


ae Correct. 

Q In general, was the position stated by Mr. Pasquinucci 
that he thought, in words or sudstance, that he stated 

to you, that he tkeught the unit would bring in additional 
work for the industry and 28 people? 

A Yes. 

Q And he was concerned about the unemployment in 

the industry and this additional work might help alleviate 
it? ie ” . er 

A Yes. 

Q And he was prepared to recommend that the fabrica- 
tion of the plennum under the collective barjainuiny 
agreement be waived or be modified in connection with 

the unit for that reason? 


A Yes. 


Q Mr. Contardi, yesterday you told us that there was 
some type of settlement or understanding reached with Mr. 
Pasgquinucci regarding the Van Etten jcb. 

A Correct. 

Q Was the essance of that agreement, Mr. Pasquinucci 
would not have the union file charges against Three Boro 


with the JAB? “ 


i ¢ 


A My understanding of the agreement was, the job would 

| 
proceed and we would write the agreement that was consummate 
in my office. 


Q That agreement was an outline of some of the conditions| 


under which the unit would be distributed in New York; is | 


that correct? 

A That's right. 

Q That proposed ayreement to be considered wag 
between Carrier and Local 23; is that correct? 


A Correct. 


Q After the time the agreenent, whatever it was, 
was reached, Local 23 did not file charges against 
Three Boro; is that correct? 

A Right. 

Q The agreement you spoke about yesterday was 
reduced to some kind of writing, a weitten document; 


is that correct? 


A Correct. 
Q At that tine I think you said, as the Trial Judge 
mentioned, there was an understanding the agreement would 


be signed after July lst some time; is that correct? 


A Correct. 

Q During the course of these discussions, in words 
or substance, did Mr. Pasquinucci indicate or state to 
you that this was subject to the exe sutive board's 
approval and the membership? 

A No, sir, no, sir. 

Q If, in fact, it were not subject, why was the 
period of time prt off until after July? 


A Because of the election. 


Q Wasn't it a fact that the matter had been reviewed 


by the executive board and by the membership prior to 
this period and it had been rejected; isn't that correct? 
A A year or so earlier, yes. 
Q And that in fact, if there were a change in the 
composition of the executive board, the matter may be 
anoroved, wasn't that the position taken by Mr. 
Pasquinucci? ; ae 
A Mot that I remember, no. 

Did he state any reason why — 

He'd have to state that. 


But there was ;q,-suestien it had to await —» 


~'y ie * were fe 


4« aoe ome we + 2 te 


July lst. 


Right. 


JUDGE CONSTANTINE: My notes show -— I want to be 
fair to the witness, he may not remember it now -- my 
notes show that Mr. Pasquinucci said ha did agree to 
this but didn't want to sign it until after the election, 
because it might hurt him getting elected. That's what 
my notes show. I am aot saying it’s so. If that is a 
logical reason for postponing it until after July lst. 

MR. BOGEN: I asked the witness. The witness gave 
me whatever reason he recalled sow. 

" JUDGE CONSTANTINZ: All right. 
Q There came a time when you met with the committee, 
the research and review comaittea, I believe you stated, 
in May of 1974; is that correct? | 
A Yes. : 
Q The comnaittee was composed of the same parties, 
except, I think, Mike O'Connal. William Connelly had 
died in the interim period and Prank Rueckert had 
replaced hin. | 

Did you review with the committee at that meeting 
the advantages and disadvantages of the unit coming, 
the Carrier unit coming in with the fabrication of the 
plennum not done in lhiew York? : 


A Yes. 


Q What were the disadvantages that you mentioned or 
were mentioned at this meeting egain? 

JUDGE CONSTANTINE: I'd rather have him mention 
whe brought up the disadvantages. The “or” has me con- 
fused. ae 

MRe BOGEN: I am sorry, sir. 

Q You stated there were advantages discussed and 
disadvantages discussed; is that correct? 

(No respoase.) 

Q Who brought up the advantages that were available? 
A I brought up some, .io ‘ie Bretz brougaot up son, 
Berman brought up some. 

Q Who brought up the disadvantagds? 

A All of us, I guess. 

What were the disa:!vantages that were brought up? 

The possible loss of work for the omission of that 

as you call it. 

Are you talking about the plennum? 

Yes. 

Were there any other disadvantages? 


Not particularly, that I remenber. 


Q In words or substance did the cammittee emphasize 
that the loss of the plennum fabrication under our agree- 
meant would increase or have an impact on the unemployment 
situation? 
A They didn't aention that. 

4 


Q Pardon? 


A They didn't mention that. They said the members 


might think it. 


~ e 


Q Is there any question that the loss of the fabrica- 
tion would lose work for the men? Is there any question 
about that? 

A It wouldn't lose @crk if it's not coming into tiew 
York. se a hi 

Q If, in fact, this was available to do and they didn't 
do it, would that be a loss of work? 

A Yes. 

Q Wasn't that the chieZ and only concern, in terms 

of the nogative aspect, the disadvantages of having the 
unit fabricating it, in the manner proposed by Carrier? 

A Yes. R 

Q In response to that actual loss of work, what, if 
anything, cid you say in regard to the possible additional 


work? 


It would more than offset he loss of to. plennun,. 
Q Did you at that time or any time guarantee that 
there would be additional work if, in fact, the unit or 
if, in fact, the fabrication of the plennum were not made 
im New York? 
A = MO : 
Q Were you in a position at any time to negotiate a 
quarantee or trade, or agree to additional work with the 
unit? 
A I am in no position to guarantee. I can indicate 
why it’s so, but I cannot guarantees. mn 
Q The units that we have been talking about, the 37P 


and A, I am referring to GC wo. 7, in reyard to this 


question, in regared to CFPM‘'s, I am looking at the fact 


a 


sheet, which is a portion of GC7, run from 100 to 490 


~3 


CPU's; is that correct? 

A Correct. 

Q When you indicated before, stated yesterday that 
there might be additional work if the unit were used, 
were you referring to any specific CiM unit? 

A NO. 


Q If, in fact, the 100. the unit involved with 100 


CYM, would that involve additional duct work? 


A Used in this unit, because the system was ali air, 
any one of them would involve additional wuct work. 

Q Would the 400 CPM involve additional duct work? 

A Sure it would. 

Q After May of ‘74, did you meet with the committee 
again? 

A Mo, sir. 

Q You stated that some time on July lst, about July 19 
19%, you had a meeting with Mr. Stack, as the new 
president; io that correct? 


A Correct. 


| 
| 
| Q At that time you were concerned or you vere 


interested as to the status of your discussions with 


| Dan Pasquinucci; is that correct? 
| A Correct. _ A 
Q The question was left open, I think you atated that 
— said that he would review the matter with the 
executive board; is that correct, and review the situa~ 
tion and adwise you? 
He gaid he wanted to talk to his committee, get 


their opinion and talk to the executive board. 


Q That's how the meeting ened? , 


A Yes. 


Q Thereafter, there was a telephone conversation on 
Tuesday, July 2ard, the Tuesday aiter the meeting on the 
19th, in that conversation did Mr. Stack, in words or 
substance say that it was the union's position that it 


would have to remain consistent with its collective 


bargaining agreement? ae ae 


calle 


A It would proceed with the contract -~ to ay under- 


———— 


standing, he said he would proceed as the contract dic~- 
tated or as the contract provided -- 
_( Provided? 
a — in the contract. 
The collective bargaining agreement? 


That's correct. Aihegiy ast 


eet 
ee = 


Q Did he say whatever remedies were available, he 


~~ 


would pursue the contract? 


A No, it was a very brief conversation, no. 


| 


Q Incidentally, with respect to the induction systens 
in the World Trade Center, does Carrier manufacture the 


game kind of system and have they sold such systems in 


places in New York other than the World Trade Centar? 

A Oh, yes, yes, literally hundreds of thousands of 
units are in tiew York, of that tyne. 

Q Of those systems, the plennums are fabricated or 
made where? me 

A tyler, Texas. 

Q Is there any exception from that? 

A 3O. . 

Q ite those kinds of systems, and those solid in New 
York, have there ever been occasions where plennums were 
fabricated in New York? 

A Mo. : 

Q Have there ever been occasions where the plennuns 
have been fabricated by the Local 23 shops? 

A Wo. 

Q What I mean by Local 28 shops, are shops that have 
contracts with Local 28. eet t 

A No. 

Q Are there other types of air conditioning systens 
manufactured by Carrier, which have plennums? 


* * 


Yes. 


What kind of systems would those be? 


We have a factory mit, which is a reheat unit, 


and several others of the same type, with a conduit. 
Q Are those other tyres of systems sold or have they 


i aes 


been sold in New York? 
A Yes. 
Q Do those systens have plennuxs? 
A Yes. a ee 
Q Where are the plennums fabricated or made, with 
respect to those otner kinds of systcns? 
A Tyler, Texas. 
Q With respect to those systems, are the plennums 
fabricated locally in New York? 
A No. ; I 
Q Who would install or who has installed those systems? 
Local 28 men. 
MR. GREEN: I have no further questions. 
JUDGE CONSTANTIHE: Mr. MeGuiness? 
MR.Mc GUINESS: No questions. 
RECROSS EXAMINATION 
Q (By Mr. Bogen) In connection with the induction 
unit and the other systems you mentioned, in what manner 
are they different from the way the 37P or the 37A would be 


- 


used? > ST 


ane 


' JUDGE CONSTANTIVE: This is in connection with 


the last question or two by Mr. Green? 
MR. BOGEN: Yes, the induction and the other 
questions he talked about. 


JUDGE CONSTANTIUE: Yes, I think that is proper 


recross, because I allowed him to go into it. 


A They are repeat heat -—- they are recirculation 
units. They are recirculation with coils. 
Q Are they understood to be periphery systems? 


A Hot necessarily. 


a ——— 


Q How long hzve those systems been used or sold in 


: 


New York? 
A 1948. 


Q Has there ever been any question or problems with 


& 


respect to who was to perform the work or the fabrication 
of any asvect of that? 

A Of the units? 

Q Yes. 


A No, no question on the units. 


Q With respect to the system that was used that involve 


eee 
wo 


the 37P unit or the 37A unit, that is where there has 


8 


been the question as to who was to fabricate the 


we 
pot 


plennum; is that correct? 


Ss = 8 
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A Correct. 


Q That has been from tie beginning of the time you 
introduced the unit to the present time? 


A Cerrect. 


RAYMOIID SAOWPA 

called as a witness, having first been duly sworn by 
Judge Constantine, was examined and testified as follows: 

JUDGE COISTANTINZ: ‘Would you be good enough to 
give your name and address for the record? 

THB WITNESS: Paymond Skorupa, 269 West End Avenue, 
New York City. 
Q (By Mr. Creen) What is your occupation? 
A ZY am an architect. 


Q Do you have any professional training in that 


respect? 

A Yes. ” “— 
Q Bid you go to school? eA dla a Ee 

A Yes. PER My Retreat ian se ea 
Q What school did you go to? PEN a RS SL kOe 
A Virginia Polytechnic, Columbia University. 


JUDGE CONSTANTOUE: Let me say this. I have 


&.s0n who graduated from Virginia Polytechnic. Does 


eo 


& 


that disquality me? 

MR. GREEN: I don’t think so. 

JUDGE CONSTANTINE: I sea some smiles. I am glad 
to see that. 

Do you have a degree? 

Yes. 

What is the nature of that cegree? 

A Bachelor of Arcnitecture Degree. 
Q Are you currently envloved md if so, by whom? 


A I am not employed at the moment. Ay last job was 


with Isadore and Zachary Rosenfeld. I was a project 


architect there. 

Q When did you work for Isadore and Zachary Rosenfeld? 
A From April of '72 through December of ‘74. 

Q What was your area of responsibility while working 
for Isadore and Zachary Rosenfeld? 

A X was a project architect, which meant that on 
several jobs, one of which was the Van Etten Drug 


Treatment, the basic role of the project architect is the 


person who is responsible for the day to day operation 
ef the job, in temas of producing the adocuments that 
are necessary, dealing with tae client, administering 


the construction, et cetera. 


Q You say producing the documents that are necessary. 
What type of documents are you referring to? 

aw Depending on the phase of the job. Por instance, 
during the construction document phase, it would mean 
producing the documents from which the actual con3truction 
was based upon. ‘That seit include drawinys plus spec- 
ifications. ‘ 

Q I show you what is marked in evidence as General 
Counsel Exhibit 2, Appendix P, and ask you if these are 

a portion of the specifications for the Van Etten job. 

A Yes. aa 
Q Could you tell me, in relation to these specifications, 
did the architectural firm work with another firn? 


A Normally or I'd say generally -- 


JUDGE CONSTANTIMC: The question is, did you work 


A Yes, we did. 


| 
| 
with another firm. ‘ 


Q With respect to the mechanical specifications, what 
was the name of the firm, the architectural firm, your 
fira, worked witn? ; Lo ce 


A Henkins & Andersom.incorporated, Richmond, Virginia. 


Q In making up these specifications, regarding the 


mechanical specifications, with whom were the ciscussions 


mace, in terms of making decisions as to what tnings 
to use or what not to use? aye on 
A fhe discussions would include FCU, who ia one of 
the principals of Hdenkina sAnderson, Harley York. 

Q Who is he from? 


A Henkins & Anderson. 8en Portner, wenkins & Andersc.i, 


{ 

| 

it would include myself, Isadore Rosenfeld and in many 
| 


cases a representative of the owner, who in this particular! 


instance would be Rod DeJeilis. 


Q You notice that these specifications call for the 
use of the Carriar Moduline 37A units. would you tell 
us how that care about? 
A Tne decision to use the Carrier Mocduline was in 
essence, a recommendation rythe engineering firm. te 
had a nuner of preliainary discussions in terms of 
general direction of what type of system to use and at 
some point we decided that the best system for this 
particular job would be a variable volume system. 
Henkins & Anderson recommended to us that we use 
the Moduline unit. 
Q When you say recommended to us, who ado you mean? 
A Us would be myself and Zachary Rosenfeld. We in 


turn represented that to the owner. 


As a result of those discussions was a decision 
in fact reached? 
Yes, to use the Carrier Moduline unit. 
Q That decision is reflected in the specifications? 
Yes. Pollowing that decision, then, would be 
the production of the documents that call for that par- 
ticular piece of equipment. 
In making the decision, the discussien leading 


to the decision or the making of the document, did or 


To my best recollection, no, the discussions to — 
JUDGE CONSTAYIIWE: The answer is no. Go on to 
the next question. 
Q bid the specifications, were tnese male up prior 
to a submission for bids by construction companies? 


a Yes. 


Q With reference to the Van Etten job, did you go to 
the jobsite from time to tine? 

Yes. 

Did you go there on a regular basis? 


Yes, we had regularly scheduled job meetings that 


generally took place every two weeks or less, if for 

some reason they were cancelled or they changed the date. 
Q With respect to those jobsite meetings, was there 
any practice of taking minutes or making minutes? 

A Yes, at every meeting, notes were taken generally by 


me and these, in turn, were typed up by ay secretary 


been present. : : 


Q Where were such notes or minutes kept? 


| 
and then distributed, generally to all people who had 


A - The office, the firm I represented keeps a record 
of all the minutes, along with other documents that 
pertain to the job. ; : 
Q X call your attention to October of 1973. 

Im that month did you attend a jobsite meeting 


gomewhere in the middle of that month? 


A Yes. There were two job meetings that month, 

one on October 4th and onem October 18th. 

Q Would you please tell the Court wiat you are 
referring to? ‘ re 

A Yes, what I am referring to is Rosenfeld's folder, 
which is entitled Van Etten Drug Treatment Job iicetings, 
and it contains all the minutes for the meetings, I attende 


and notes taken during those meetings. 


The meeting of October 13th, would you tell us who 
was present at that particular meeting? 
A Should I give the Hst of -- I mean, everyone present? 
Q Yes. 
A Rod DeVellis, who is the director of the Van Etten 
Drug Treatment program’*+ “©/°5+ who is from Acne 
Climate Control, Sal Orfeche, myself, from Rosenteld 
firm, Allen Wachtel, from Wachtel Mechanical Services, 
Harley York, Al Wanisb and Arthur Vocal, both of those 


are from Three Boro Sheet Metal. yin, 


Q Mr. Skorupa, in or about the month of October 
of 1973, did you receive a request for a substitution? 

JUDGE CONSTANTINE: I am sorry, did what? 

MR. GREEN: Did he, Mr. Skorupa, receive a request 
for the substitution of the Carrier Modualine units for 
this job. - J bs 
A fhere was no formal request, in the sense of 
submission of documents. There was an informal request 
which occurred at this meeting or a meeting after that. 
I can't recall which. To the best of my recoliection, 
there were -~ myself was prezent, Joe cyves was present, 


Sal Orfeche was present and Harley York was present. 


Joe Reyes verbally asked, would we consider — 

MR. BOGEN: Your Honor, I wouldn't interrupt the 
witness normally, but it's beyond certainly the scope 
of the question. , 

JUDGE CONSTANTINE: The question is, was there a 
request. He can answer that yea or no. There was a 
request? 

THE WITNESS: There was a request. 

JUDGE CONSTANTINE: Let's go to the next questien. 
Q I would like you to tell us what Poquest was 
and who made the request. yer 

MR. BOGEN: I object to this unless it is 
established that Local 28 was connected with this request. 

MR. ; This ayain is in the game nature 
of the kind of question that has to be raised by 
the Board in the Koch case. a. 

There is also provision in the specifications which 
relate to substitutions. That abviously does speak for 
itself, but I am trying to show thatthis is not mere 
words that parties can ignore, that there was indeed 
something happening witn respect to that, that shows 
exactly how themrties construed these documents and 


agreements. 


JUDGE CONSYANTINZ: That violates the rule of 
evidance rule. I will sustain it on that groum. You 


have put in evidence tue specifications. 


MR. GRELN: I make an offer of proof. ‘hat is 
that Mr. Reyes, in or about October 18th or at a sub~- 
sequent meeting in late October, at a meeting in which 
Mr. Skorupa was present, verbally made a rejuest to 


Mr. Skorupa that a substitute unit, that another unit or 


another manufacturer's unit be substituted for the Carrier | 


units for the jobsite and that Mr. Skorupa rejected that 
request for substitution. 


4 


Q Let me ask you this: Is there a procedure in the 


specificatioa which talks about how requests for sub- 


stitutions are to be made? 
A Yes, that would refer back to the -- 

MR. BOGEN: I object and ask the Judge to direct 
the witness that the question can be answered yes or no. 
He said in terms of clarity ani I don't know where he 
is going to go. 

JUDGE CONSTANTINE: He wanted to point out which 
particular specification had that. I don't think that 
is improper. 


A The answer is yes, it would be Paragraph 3, Sub- 


section 3. 


JUDGE CONSTANTINE: I think thet is a provcr answer. 


CROSS =XAMCGiATION 
Q (By Mr. McGuiness) Mr. Skorupa, under the contract 
procedures, was a written rejuest for a substitution for 
the Carrier “oduline unit ever made sy anypody? 
A WO. 
Q Mr. Skorupa, I believe you testified that you 
made the cecision on the recommendation of daukins 6 
Anderson to use the Carrier Mouuline unit; is that 
correct? 


A Uenkins & Anderson, yes. 


A The major reason for recocmending the Carrier 


Moduline has to do with certain performance qualities 


which it has. 
JUDGL CONSTANTINE: Vhat’s that? 


TUR WITNrSS: It has to do with cartain performance 
qualities that the unit has. This conclusioa is based 


upon Henkinsg & Anderson's long experience in variable 


voluwe ystems anc in their experience, have found that 


the Carrier Moduline unit provided these necessary 


performance capabilities. 


Q Was there another reason? 
A The second one would be tha shaps o£ the unat 
as fax as I, being an architect, would be concerned 


about how it fitted into the ceiling. 


REDIRECT EXAMINATION 
Was there any guarantee or warranty 
made with resnect to these units by Carrier? 
A To ny best recollection, Carrier isaies a 
guarantee of sone sort, which would guarantee that 
tr unit performs as we have specified. 
MR. GREEN: I have no further questions. 
JUDGE CONUSTANTINE: Mr. McGuiness? 
RECROSS EAAMINATION 
9 (By Mr. McGuiness) Did the specifications 
require that the unit be installed in strict accordance 
to the manufacturer's instructions? 


A Generally, that is the case. I will see if whether 


or not in particular it refera to this piece of equipment. 
Q I refer you to Paragraph 396 on Page 158-20. 


A Yes. : : . ae 


: LAWRENCE STURCIS 

called as a witness, having first been duly sworn 5y 
Judge Constantine, was examined and testified as foliows: 

JUDGZ COHSTANTINE: Please be seatec. 

Would you be good enough to give your nane and 
address for the record? 

TRE WITNESS: Lawrence Sturgis, 136 Old Army 
Road, Scarsdale, Lew York. 

DIRECT LAALIUATION 

Q (By Mr. Green) Hr. Sturgis, what is your occupation? 
A Presently I am the president of Advancea Air 
Contrel Corporation, which is a firm manufacturing 
items for the heating and ventilating and air condition- 
ing industry. 
Q Do you perform work in or about New York City? 
7 Yes. 
Qo Was tere a time when you were a mexber of or in 


any way related to the sheet metal industry promotion 


fund? 


a Yes, I was the executive director of the sheet 


metal industry promotion fund for New York City, for 
the period of tine, October 1965 or ‘66 to 1973. ‘67, 
I am sorry. ‘*67 to ‘73. : 

Q Was that your only employzent or were you employed 


at something else, also? 
os 


A No, that was uy sole employment. 


Q Prior to tnat what was tac nature of your avtune 

A Prior to that I was with Cosentini Associates, which 

is a consulting sechanical engineer in ilew York City. 
Prior to tuat I was a mechanical superintendent 

for Uris Suilding Corporation in New York City. 

Q Basically, wnat is tne function or responsibility 

for consulting engineers in the industry? 

a Well, consulting engiaeers, it's their duty to 

represent the client or the builder in temas of the 

heating, ventilating, air conditioninu, plumbing and 

electrical work. To design that system which has 

the optimum onerating advantageand keeping down the costs 

as best as possible. 

Q With respect to your duties as part of that 


consulting engineer firm and also ag part of your duties 


: / 
‘ 


as executive director of the promotion fund, the sheet 
metal industry, did you become familiar with the various 
types of air conmiitioningsystems mark>ted in wew York 
and elsewhere? , 


A Yes. 
Q I would like you to describe briefly what the 
promotion fund of the sheet metal industry was or is, 
far that matter? 
A The promotion fund is a trust that is set up in 
the industry, whereby for every nour worked vy a meriber 
of Local 28, tne contractor oe to remit a certain 
amount of money -- I an not faniliar exactly what tie 
amount is, I think it's about eight cents an hour for 
every hour worked, which goes into the promotion fund. 
The promotion fund itself, as it was constituted 
then, was the responsibility of management, in terms of 
the employers, to make sure tiat that money is used on 
behalf of the sheet metal industry in prouoting new 
ideas, methods, techniques, in providing research, 
in providing information to submit and to disseninate 
to architects, enyineers and, you know, anyone else 
interested from the point of view of increasiny work 


opportunities for membersof Local 28. 


Q What was your responsibilities as executive director? | 


wnat were your duties and responsivilities? 

A well, the first was to aduinister the funds and 

basically to initiate programs that would be to tne 

benefit of the sheet metal industry. 

Q Did there come a time when you became involved with 

a study of the Carrier ‘Moduline units? 

A Yes. well, it wasn't only of the Carrier unit, it 

was basically a study of the variaple volune design. 
Carrier, at that time, nappend to be one of tne 

prominent manufacturers of that systen. 

Q In part of tnat study did you participate in that 

study with some members of the union? | 

A I didn't participate. The committee was set up 

by Local 23. ‘Three members were appointed and ay job 

was to try and just make sure that I gave them whatever 

information that they required, to complete their studies. 

Q Did you meet with those members from tire to time? 

A From time to time, yes. 

Q Can you recall about now many meetings you did go 

and meet witn those particular members? 

A At leasttwo meetings that I eben: I know that 


there were more meetings other than tne two that I 


attended. 

Q Who were the members of that committee, the union 

members of the committee? | 

A The union members -- the chairman was ‘/iliiam 

Connelly,and Howard Bretz and Richard Berman were 

memoers. 

Q whe were these people? 

A Well, Bill Connelly was a draftsman, at that time, 

before he died, was a draftsman for Universal Sheet Metal. 

He was what was considered their lead draftsman. Hie was 

also an instructor in the testing aad balancing course 

which was given in the evenings for members of Local 28. 
Be held a fairly prominent technical position with 

the union. In other words, he was highly regarded 

for his expertise in the -- and knowledge, in the sheet 

metal industry. 

Q Did he have a reputation of that nature? 


A Oh, yes. 


Q You talked about teaching. In what capacity would 
he be teaching or in waht context? 
A For instance, in one case where in one agreeent, 


where it was put in the Local 23 contract that testing 


and balancing would be done by members of Local 235, 


Local 2%, of corse, wanted to make sure they aad 

competent personnel to perform tue testing and balancing. 
Bill Connelly started the movement to start an 

instruction program at the apprenticeship school to nake 

sure there was an adequate supply of testers and balancers. 
He testified, also, for instance, when the City 

of New York changed its code, its building code back 

in around, I think, 1965, Bill Connelly testified on 

behalf of the Keyman's Guild, which is not an official 


branch of Local 28. It's a fraternity of draftsmen, of 


which he was the president, and ne testified on behalf 
of the sheet metal industry in those matters that 
pertained' to a revision of the code, which applied to 
the sheet metal and ventilating industry. 

Q Did you have from tiae to time -—- again talking 


about Mr. Connelly -- when there were technical questions, | 


at that time, Mr. Parrell was president of Local 28; 


is that correct? 

A when I Girst started, yes. . : rae 
Q when there were technical questions between yourself 
and Mr. Farrell, would Hr. ‘farrell refer any types of 


questions or -- 


A He ususally referred me to Bill Connelly, you knew,, 


as a matter of -- I would explain thesituation to iill, 
Bill would explain it to Mel and also give it, you know, 
point of view that he felt necessary to give. 
Q You indicate tnat Mr. Connelly was employed as 
a draftsman. : 

What is the sketcher? what does the term sketcher 
mean? 


A The term sketcher, as it applies to the sheet 


metal industry, are those individuals who do the 
complete layout and background, tie structural, the 


architectural and to sone extent the pluusding and 


piping, do the background work and the layout work 


in a given project, where it applies to the wentilation 
industry. 


Q Is there a difference between the sketcher and 


the draftsman? 
A Yes, I would say so. 

Was Mr. Connelly -- 
A tio, no, no, a sketcher, I think you would define 
it as a member of Local 28. Anyone can be a draftsman 
but not everyone can be a sketcher. I will put it that 
way. 


Q Row about Mr. Llretz, Howard Bretz? Did he do 


anything other than being cmployed by a sheet metal 
co:pany? 

A wall, Howard, he '’as on the joint apprenticeship 
committe, when we sat in on meetincss on that. He was 
a member of that and he also was heavily involved ia 
training in the sense that he wrote a book on sheet 
metal drawing and things like that. 

3 Do you know whether or not Mr. Bretz taught 

at any point in tine? 

A I understand long ago, back in the late ‘50's 
or the middle of 1950's, he was apprenticeship 
iaustructor. 


perform 
Q Mr. Berman, did he do anything other than = _ 


for a sheet metal company? 
work ~- 


A Je assisted Bill Connelly as the instructor in 


testing and Salancing. 
Q Where did he do that function? 
A The course was generally given at the sheet metal 


industry apprenticeship scnool over in Queens. 


Q At or about the time that this connittee started 
to sit, did you have conversations with itr. Pasguinucci, 


Can Pasquinucci? 


THE SITNCSS: Yes. 


Q Can you tell us about when that conversation 
took place? cas : ) 
A I would say in the fall of 1972. 
Q Do you recall waere that conversation took place? 
At the offices of Local 23. 
Q What did he say to you and what did you say to — 
him, as best you can recall? : 
ss 
A I asked if a committee could be formed to study 
the matter of the variable volime system. 
Q Waat, if anything, did he say? 
A He said yes. 
Q Did you have any subsequent conaversation with dr. 
Pasguinucci? | 
A Vaguely. You know, we talked about it several times. 
Q Over what period of time did you have such conver- 
gations? . 
A During the fall of 1972, when the subject was going 


to be brought up based on the comaittee report. 


Q What did you say to him and what did Mr. Pasquinucci 


say to you? 
A Well, I asked him if he looked upon it favorably, 
after reading the report that the committee come out with, 


and he indicated that he did. 


Q The report that you are referring to, let me just 

show you the document, so that you are clear as to what 

you are talking about. Ce 
I show you what is in evidence as General Counsel 

Exhibit 2, Appendix I, and IT ask if you can identify 

that document. egies © 

A Yes. 

Q Can you tell me what that is? 

A That's the report of whe committee consistiny of 

Richie Berman, Howard Bretz and Bill Coanelly, where 

they wade a recommendation that the acceptance of the 


Carrier tioduline variable volume system be fabricated, 


leak tested and calibrated. ie 


Q Did there come a time when you made a proposal to 
Mr. Contardi regarding the use of the variable volwne 
systems? 


A There were certain qualifications that were given 


to me that I was to transmit to the committee with regard 
to that acceptance of the Carrier Moduline unit might be 
accepted if Carrier would accept these conditions, certain 
conditions. 
Q Who talked to you about that? 
Bill Connelly. 
Did you do something after having that conversation 
Mr. Connelly? 
I transmitted these qualifications to ur. Contardi. 
I would like you to tell us wnat the qualifications 
were and what the gubstance of the idea that you trans-~ 


mitted was. 


A One was that the system would be promoted in con- 
junction with a perimeter suction, whith included radiator 


enclosures around the building. 


Q I show you what is marked as General Counsel 
Exhibit 10 for identification. I ask you if you can 
identify that. 
A This is a letter fromir. Contardi -— 

MR. BOGE: I will object to it. The question 


was whether the witness can icentify it. I don't want 


to get the substance. 

JUDGE CoNSTArE EE: All right. 

Yos. 

Would you tell us what that 1s? 

JUDGE CONSTANTING: It isn't necessary to gay. ily 
notes show what it is. 
Q Woulc you tell us, did vou receive that particular 
document? 
A Yes. 
q Prowa whou did you receive it? 

Prom Mr. Contardi of Carrier. 

Did you transmit that document to anybody? 


No. 


Q Did you keep tue document or did you do anything 
with it? 


I transmitted it to the committee. 


Q After receiving that document did you attend a 
meeting with the executive board of Local 23? 

A Yes. 

Q About when was that? 


A That was in the -—- towards the end of the year, 


I think, or the late fall of 1972. 
Q Where did that meeting take place? 


A At the offices of Local 28. 


Q I would like you to describe what toox place at 
that meeting of the exccutive board, insofar as you were 
present, and what was said, and to the best of your 
recollection, who aaid what. 

A I, at the meeting, presented what I felt was the 
best case that I could for having the variable volume 
system brought into .aw York. 

Q What did you say? 

A I presentec the case from the point of view of tne 
advantages that the system had to offer and what I felt 
wags an increase in the net amount of work that would be 
done by the nemers of Local 28 anu tiat I felt that the 
particular design of the variable volune system, as a 
particular cesign, was the basically the future of most 


desicns that were going to be in the country and I thought- 


—_-+-- 


I expressed the point of view that I felt that this type 


of systen sliould be encouraged in ilew Yorx. 


2 Did any of the members of the executive board or 
those in attendance ask you questions or say things? 


A Yes. 


Q would you tell us what was said or what was asked? 
A The questions were centered around wnat they thought 
would be a loss of work opportunity by not manufacturing 
the plennim box that is attached to the unit. 
Q Did you make a response to that? 
A I agreed with them that if it wasa't made, that 
particular itsen would lose opportunities for members in 
that respect. 

Towever, I thought on an overall system, I thought 
the variable volume system would more than make up for 


that particular loss. 


* * * * * 


: | 
Q At abovt that time that you met with the executive 4 


board, did you have any conversations with Dan Pasquinucct, | 
regarding thi2 questions? 
A No -- well, yes and no. That's a difficult question 
to answer. 
Q Let me make it more precise. 
Did you receive a copy of the committee core, 
the three man committee report? 


A Yes. 


Q Did you ever diacuss that report with Mr. Pascuinucci? 


A Yes. 

9 I would lixe you to tell us what was said between 
you and Mr. Pasgwinucci regarding the report, tre physical 
docunaent. 

A I asked him how ne falt about it and he indicated 
he was favorable but he had to get the approval of the 
executive board. 

9 Yas it after that that you met or you attended a 
meeting of tne executive board? 

A Yes, around or duriny, I don't know whether it was 
before or after. 


Q Looking at General Counsel Exhibit 10, for identi-~ 


fication, the letter from Mr. Contardi to yourself, did 
you ever have a conversation with Dan Pasquinucci, regard- 
ing that particular letter? 


A Not that I can recall. 


2 Subsequent or about the time that you met with the 


Sr 


executive board or subsequent thereto, did you hear of 


any action by the executive board and if so, who toldym 


about it? 


JUDGE COUSTANTINE: Let's find out first who told 


it to hin. 


Q Did anybody tell you what, if anything, the executive 


board did? 

A I don't remember exactly who, but I was iad told 
it was turned cown. 

Q Can you try to recall who it was? 


A I would say provably sill Connelly. 


as General Counsel Exnibit 14? 
(Document marked General 


Counsel ixnidit 14, for iden 


| 
MR. GROON: Could you mark this for identification | 
| 


tification, this cate.) 
Q I show you wiat is marked as General Counsel Exhibit 


14 for identification, ani asx you if you can identify 


| 
| 
| 
| 
H 
| 
that Gocunent. 
A Yes. | 

Q Can you tell me what that document is? | 
A It's a report I made to the board of trustees of 

the sheet metal industry promotion fund of liew York City. 

Q When did you make that report? 


A February ist, 1973. 


a ae 


Q Will you tell me whether or not this report repre- 
sents your opinions regarding the Moduline units, from 


your study of those items? . 


A Yes. a : os 
Q Does this fairly represent your conclusions as to 
what the effect of the variable systems would have, if 
installed in Wew York? 


A Yes. 


Q bid you have a discussion with respect to tue 
Carrier Moduline units? 
A Yes. is 
Q Did you participate in tnat discussion? 
A Yes. 


About when did that take place? 


I would say early ‘73. 


Early in '73 he says he discussed the Carrier 
Moduline system with that board. 


Q Were union people present at that particular meet- 


ing? oy ae le te 


A Yes. 


SR. BOGEN: We sto stipulate, your Honor. 


I would like you to tell me and tell the Court what 


you said at that meeting. 5 


J --- 
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A At that meeting I just provided a synopsis of the 
work we had done on the variable volwume systems and urged 
that we adopt a favorable policy towards it. 
Q Bid you submit any type of written report to the 
Joint Adjustment Board? 
& Ho. ms 

MR. GREEN: I have no further questions. 

SUDGE CONSTANTINE: That brings it ot Mr. dcGuincss. 


CROSS EXAMINATION 


MR. MC GUINESS: Just one or two, your ionor. 


Q (By Mx. MeGuiness) Mr. Sturgis, you left your 
position with the sheet metal industry council in 1973, 
June? 

Yes. 

Who replaced you at that time? 

Nobody, to my knowledge. 

Ras anyone ever replaced you in that position? 

To my knowledge, no. 


Ie the fumction still being carried out? 


A Again, to my knowledge, no. 

Q To your knowledge the function is not being carried 
out? au 

A You mean, is there a person cailed the executive 
director of the sheet metal industry fund? 


To my knowledsa, no. 


JUDGE CONSTANTDZ: ho, of the council, are the 


functions of the council carried out? 

THs WITNESS: kX don't know. wot to my knowledge. 
Q Is the promotion fund and the council the same 
entity? 
A Yes. 
Q You do not know whether the functions of the promotio 
fund are now being carried out as you carried them out, 
to data? 
A No. Right. 
Q When you were with the promotion fund I understand 
from the agreement, one of your duties was to make known 
the jurisdiction of the industry. 
A Yes. 
Q What did you do in carrying out thatfunction, Mr. 
Sturgis? 


A Well, what we intended to do was pronulcate the 


agreement that existed between Local 28. 

We would send out notices to the architect or 
engineering, you know, broadly, we would send them the 
whole agreement or parts of the agreement which may have 
referred to a particular case or we would meet with the 
architecht or engineer on particular items with regard 


to jurisdiction and we would explain to him any part of 


the jurisdiction which he felt was, you know, the architec 


or engineer may have felt unclear about. 
Q Where did you obtain the information on which you 
based your information to the architects and engineers? 
A From the labor management standard form of agree- 
ment that existed between Local 28 and the sheet metal 
contractors association of New York. 

Q Did you obtain it from any other sources, except 
the agreement itself? 

A No. 

Q Was the informaticn that you sent out, then, your 
interpretation of the ayreement? 

A wo, it wasn't our interpretation. We tried to 
limit interpretation and just try and make somebody 
aware of what was existing, rather than provide an 


interpretation. 


Q Did you consult with the parties to the agreenent, 
with respect to its meaning at any tine? 


A Yes. 


Q In the course of ootaining informatio: of the kind 
you have just bkicn talking avout, Mr. Sturgis, did you 
ever have any conversations with Tir. Pasquinucci? 

A Yes. 

Q Did any of tiicse conversations cover the Carrier 


Moduline units? 


Q How many such conversations were tnere, ir. Sturgis?! 
A Three or four. 

Q Do yam recall when thay occurred, about when they 
occurred? 


A No, it’s hard. it's over the course of perhaps a 


Q In orcer not to take up the time of the Court 


| 
| 
| 
| 
year from the fall of '71 to the fall of ‘72. | 
| 


any more than necessary, Mr. Sturgis, can you tell us 
what the substance of those conversations was, with 


respect to the Carrier Moduline unit? 


Q In these conversations with Mr. Pasquinucci, Mr. 
Sturgis, did Mr. Pasrruinucei ever gay anything about 
whether or not the units as manufactured would be permitted 


in New York City? ~ - : rs 


* * cd 


¢ 


A EK would qualify that. He felt that :f there were 


more work opportunities presented, you know, on 4 basis 
of being shown that it yave more work opportunities to 


members of Local 28, then he would favor it. 


Q Mx. Sturgis, I think you testified earlier in your 
work with the promotion fund that you answered questions 
with architects anu engineers. 

A Yes. 

@ In this period prior to leaving your position with 
the fund, were you asked questions about the Moduline 

unit by any architects or engineers? 

A Yes. ae . . ; - “ 
Q Do you recall any specific instances of such question? 
A Yes. I remember a case of the UN Building, the 


engineer was considering the use of a variable volume 


system and wanted to know at that time what was the 


jurisdiction in terms of manufacturing the unit assoc- 


dated with the variable volume system. I had told hin 

that it was in the jurisdiction of Local 23. 

Q Was there any resvonse to your statement to him? 
MR. BOGEN: I will object to that, your Honor. 
JUDGE CONSTASTINE: Sustained. 

Q Do you recall any other specific instances of 

inguiries about the unit? a 

A There was one other instanca I can recall in the 

case of, I think it's Columbia Presbyterian liospital, 

where the job was completed, it did have variabie voluse 
units in, but additional small quantities of units were 

required for areas that were presently developed and the 
question again arose as to the jurisdiction and could 


it be that the boxes still had to be made in Local 29, 


to which I said, yes. 


Q Was anything else said in the conversation, Mr. 
wwe Rg eT ae 

Sturgis? 

A No. 

Q Were there any other specific instances that you 

recall with ressect to inzuiries about the units? 


A Well, there was sone specific incuirics, but most 


of them were broadly asked in terzs of jurisdiction. 


Sea, the question of viriable volwie is, you can 


always have a variable volune 3ysten in ‘ew York. There 
was never any problem with prohibition. In fact, the 
industry would encourace it. The question was always 
turned on whether or not a part or all of the variable 
volune units had to be made locally. ‘That was basically 
the issue, not “ether or not anyone preferred the syste. 
Everyone seem: c to prefer the syston. 

MR. BOGEN: I ask at this time that “r. Sturgis’ 
observations which are apparently his, and certaiaAly 
don't bind 22, be stricxen. 

JUDGE CONSTANTIUE: This just describes what the 


questions were that were asked of him. I will allow it. 


CROSS EXAMINATION 

Q (By Mr. Bogan) In response to one of the guestions 
raised by Mr. Green or Mr. McGuiness, you said you were 
having conversations with “ir. Pasquinucci, from about the 
middle or the fall of 1971, througn '72; is that correct? 
Do you remember that answer? 
A Yes. 

You cannot shake your head. iie has to write it 


down. 


A Okay. 

Q Did these convarsationsa start to take place after 
Mr. Pasquinucci became president of Local 23? 

A Yes. 

Q I think we have had testisony on the record of if 
I suggested to you that Mr. Pasquinucci toox office in 
April of '72, would that more or less clarify as to 
when your conversations with him took place? 


A Yes. 


Q There came 4 tine, I think you told us, that you had 
a conversation with Mr. Pasquinucci about variable volume 


systems; is that correct? 
» 


A Correct. 


Q During that conversation you indicated that he was 
going to appoint or submit the matter to a comiuittee; is 
that correct? be i oe g 

A Correct. 

Q Can you place when that conversation took place? 


A She fall of ‘72. 


Q Did you communicate with the committee to set up 


~ 4 


a meeting? 


lo, it was the reverse. 
Q The committee communicated with you? 
A Yes. The cormittee that was appointed asked me to 
obtain certain information for then, to help them review -- 
9 then was the first tine vou had any contact with the 
conittcae? 
A When they told iie who the committee was, what they 
were coing to do and then asked if I would obtain certain 


information relative to variable volume systems, so that 


they would be able to make their evaluation. 


Q I am pointing now to what is fespondent’s Exhibit 1, 
asainst the wall here. “his is 37P -- 

MR. GREEN: Ho. 

-~- 37A, excuse me. 

Are you familiar with the unit? 
A Yes. 
Q To your knowledge nad the plennw or the box, the 
metal box part, been fabricated hy Local 23? 
A Riways. : 
Q How long aco was that? What veriod of tine 
would you say? 


A I I understand your question correctly, since I 


mE mH ES ee ss « 


have been in the construction industry in 1960, Local 
28 has manutactured the plennums be:fore lineal diffusers 


and before most of tne air conditioning systems. 


Q I am talking about tne plennum, the box portion of 
the unit. 

When I taik about the unit I am talking about the 
three components. ilow I am just talking about the metal 
box. 

Do you understand that? 

A Yes. 

Q Is there anything different about this plennu 
portion toan any other metal box? 

A No. 

Q Prom the 1960 data to the present day, have you 
seen hundreds of these made? 

A Yes. 

9 Is this made by Local 28, according to the 
collective bargaining acreement? 

A wot that unit. 

2 Not the unit, the box. 


A Yes. 


2 In the course of your conversations with Mr. 


Pasquinucci, after he became president, the first con- 


versacion, in words or substance did Mr. Pasquinucci 


gtate to you that the plennwa or tne box portion of 
any variable volume was traditionally and historically 
performed by 23 and covered by its contract? 

A Yes. 

Q Did you agree with that? 

a Yes -- well, aa. 

Q In what respect didn't you agree with it? 


A I agreed that it was a box, but I disagree that it 


was a routina box. That the variable volume system 
wag far more sophisticated as a unit than tne normal 
plennum above a lineal diffuser that we would nornally 
associate that with. Be 
3 ™hat's the entire unit? 


ok 


rR Yes. 


* 


Q Do you recall the committee,the three men, coning 
up to your office on October 3rd? 

A Sure. 

Q At that time did you furnish them some written 


material, with respect to the variable volume units? 


S37 


18 
1 A Yes. 
19 | 
| Q At that time did you have a ‘iiscussion with them, 
20 | | 
with respect to your views? 
21 
| A Yes. 
= | Q- At that time did they have a discussion with you, 
| 
= with respect to your viewsand the vroblen? 
" t A Yes. 
fi 
= | Q How long did that meeting last, when these discussiona 
| 
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took place, do you have any idea? 
Well, it lasted for at least an hour and a half 


to two hours after I had levt. 


4 | Q You spent some tine with the committee and then you 
left om your own or you were asked to leave, something 
o£ that sort; is tGrat right? 


Yes. 


A 
Q Guring the course of that ecting were tne advantages 


and disadvantages of the variable volume box Uuiscussed? 


A Yes. 
1 MR. GREEN: I am going to raise an objection, 


12 because: I am not sure that the witness can understand 


that question, in terms of -- 


JUDGE CONSTANTINE: That's for the witness to 


2 must nave understood. ic has answered it. 


I will overrule tiie objectioa. 
Q Who stated the ac“ tages and cisadvantaces, if you 
recall? 
A Well, I stated my -— what I felt were -- 
dere the aivantayes? 


With my opinions of the advantages anc aisauvantages. 


What did you state wers the auvantages? 


Obviously the manufacture of the hox. 


The plennum? 


A The manufacture of the Moduline unit was what I 


felt was the singular disadvantage. 

Q Disadvantage? ny 

a Yes. 

8 In what sense was it a disadvantage? 

he A disadvantace in the sense that -- well, since 
Carrier and others were not marketing the variable volume 


system in New York, we would have to more or less trade - 


off the mannfacture of the variable velime unit fox what- 


ever else we could get out of the system. 
Q Let me see if I can understand you. 


You say you, the industry, the union, were to trade- 


~ 


off something. 


A Yes. 


Q The trade-off we are talking about is the fabrication 


of the plennum, the box? 

A Yes. 

Q Ie that the box that had been histcrically, 
traditionally done, as far as you were concerned, since 
196C? 

A Wo, not as far as I was concerned. I just echoed 
the opinion of Local 28 and said it was. I told our 
architects and envineers that, but I felt the variable 
volume system was a little different. 


* * * 


Q With relation to the disadvantage of losing the 
fabrication of the box, what, if anything, was said about 
overcoming that or the disadvantages of giving up the 
fabrication? 

A Well, it was the general opinion that hancing the 
unit as an individual unit; in other words, each unit had 
to be suspended by itself or hung by itself, the drafting, 
the shop fabrication and the amount of duct work necessary 
in a variable volume system would more than offset the 
manufacturing of the unit, recognizing at the time that 

we would more or less be aiving up the fabrication of 


the <-- 


Plennum? 
A The variable volume unft. Se 
q Is it a fair statement that the basic consideration 
before you and the committee at this first meeting was 
the concept of giving up, wafving the fabrication of the 
plennum box which would lose work opportunities to ie 
offset by possible or potential additional work if the 
unit came in altojether? 
A No, because it wasn't possible. The committee had 
established that there would be more work opportunities 
established. 
Q That is what I'm saytna. ‘s:arently, I didn’t make 
my question clear. I don;t mean ft: press ft. 

You were suggesting the advantages, that there would 


be add{itfonal work, {f the umit came fn alveady put 


together, the three component parts as a unit; is that 


correct? 


A Yes. 


Q The unit coming in in one package, it is your 
understanding tiat there would be petentially additional 


work created for 28 members; is that correct? 


I object to the use of the word “potentially.” 


You thorvght it was really — 


y 
: 


A You see, it was a trade. You see, if the unit was 
manufactured out-of-towm, there would be rore work in the 
other part of the installation of the system. That's the 
trade. 

So, if you sey it’s a fact that you loce on one end 
and it's a potantial qain on the other, {t's no trace. If 
would be foolish to reco:mend something lixo that. 

Q On the one side, the trice we are talking about is 
that thrre would be additiczeal work. In your opinion, it 
was definite, it wasn't potential. 


A night. 


* 


Q After the October 16th meeting of the committee in 
your office - you say you were not there - did there come 


a time when you learned or received the committee's report, 


with relation to what they had concluced and what they 


recommended? 


A Yes. . 

Q Can you tell us approximately when you received 
their report? 

he I would say, approximately the date that it’s dated, 
the committee report. nes 


g Unfortunately, Mr. Sturgis, the committee's revort 


is not dated. Maybe if I show you in one of the exhibits -- 
MR. GRZEN: It's in the book. It's entitled, 
"Committee Report.” 
Q I show you Appendix I, to GC2, that's General. 
Counsel Fxhibit 2. 
Is that the report that you had in mind? 
Yes. 
You will note, Mr. Sturgis, there is no date on it. 
A Yes. 2a : 
Q Placing or using the Cctober 16th date for the two 
witnesses in your office, using that as a point of 
reference, can you indicate now or can you state now 
approximately when you got the report, Appendix I? 
A I would say, within a two-week period after that. 
Q Between the first time you talked to Mr. Pasquinucci 


in September and the time you received the report, did 


you and Mr. Pasquinucci have a discussion regarding what 


was to be done with the repert? 


A Yes. 


When did that take place? 


Y would say, probably early November. 


Where was that meeting held? 


¥ don't think it was a meeting. It was just a 


request on my part to ask, “What happens next?” 

Qa Did Mr. Pasquinuceci tell you what happened next? 
RA Me said he had to get it approved by the <xecutive 
Board. 

Q Did he tell you when it was going to be submitted 
to the Executive ®oard? 

A Whenever he could put it on the acanda. The azenda 
was wery crovced, but the first chance he could, he 
would out it on the agenda. 

Q Thereafter, to your knowledse, was the report 
submitted to the Executive Board, with the recomendation? 
A Yes. 

Q Did you eventually find out the disposition or the 
position taken by the Executive Board? 

A Yes. 


Q Approximately, when was that? 


A I would say, probably sometime in late November. 


Q What was the Executive's Board decision, as 
relatad to you? 

A Well, F qot the report from 8111 Connelly that 
the Executive Board had turned it down. 

Q When you say they turned it down, in words or 
substance, they refused to waive their contract with 


respect to the fabrication; is that right? 


He said they turne:i it down. 

He didn't go into anything further? 
A wo, — no, I'm sorry. Ve did. That's when he gave 
me certain items that he felt that if it could be put in 
the form of a compromise to Carrier Corporation, ~ould 
enable him or help him get it passed the Cxecutive coard. 

I transmitted those -- 


Just answer my question. I don’t mean to interrupt 


Some time, as you recall it, was it the beginning 
of November when you advised the Cxecutive Board turned 
down -= 
A Right. 

Q The thing that was Leing turned ccwn was the 
fabrication of the plennum box; is that correct? ‘They 
refused to wsive the fabrication? 

A Yes. 

Q Thereafter, did you request a copy for the Executive 
Board to make a presentation? 

A Yes. 

Q Did you appear before the Executive Board? 


Yes. * ; iin oS 


Approximately, when did you appear before the 


Executive Board? 4 


A I would say, within a two-week period or so. 


9 Was your aprearance and presentation for Carrier's 
variable volume svstem or all variable volume systems? 

A No, we wanted to allow two variable volume systems, 
so that we Gidn't create a prop: iety situation. 

Q There was nothing special about the Carrier situation? | 
A NO. 

Q After your presentation, did there come a time, and 

I think you answered, there were sore questions raised 
about it, and the Executive Board then informed you of 

a decision or made some statement to you; is that correct? 
A No. 

Q At that time, were vou advised by the Executive Board 
that this represented a matter of a modification of the 
agreement and the matter should go before the Joint 
Adjustment Board? 

A Yes. I don't know if the "xecutive Board -- some- 


body did. That was the basis of my letter to Mr. Flannery. 


* € * * * 


Q After your presentation, did there come a time when | 


you left the Executive Board? 


Yes. 

You wore asked to Se excused fraa the meeting? 

Yes. 

Did there c a time you were callicd cack to the 
meeting? 
A Not that I recall. 
Q Do you recall at that time being advised tuat the 
matter should not have come before the Executive Board, 
the matter belongs rightfully before the Joint Adjustment 
Board, since it involves a request to waive a provision of 
the acreement? Do you recall that statement being made? 
& Yes. 
Q De you recall that the provision of the agreement 
dealt with the work traditionally and customarily performed 
by Local 28, which was the fabrication of the box? 
A Yes. 
Q The statement to vou at that tize was to refer tne 
matter to the JA3, if you will, and let them consider it 
jointly. Do you racall that statement being made to ycu, 
in words or substance? 
A Subsequent to my being there. ‘iot at the meeting, 
but subsequent tc ay neing there, yes. 


Thereafter, cid you recrucst that the matter of 


variable volume boxes ba placed on the agenda for the JAB 
to be discussed? 
A Yes. 
Q Thereafter, did there come a time when the matter 
was placed on the agcnda for the JAB to consider? 
a Yes. 
Q Did you attend that meeting? 
Yes. 
Do you recall where that meeting took place? 
WO. 


JUDGE. COUSTAITTTNE: According to my notes, he says 


early in ‘73. 
9 You had said before, early in '73. 

T show you GC Exhibit 2, Anonendix W-l, which is 
already in evidence, Mr. Sturais, and ask you if that 
refreshes your memory, when you attended the JAB meeting, 
reqarding the variable volume units? 

A Yes. . , 


Q What date do you, recall that the meeting took place? 


* * 


Q When was the last time you had a discussion with Mr. 
Pasquinucei, with respect to this subject matter? 


A Was before this reeting. 


Before the Exscutive Toard meeting? 

No, before the meeting of the Joint Adjustment 
Board. 
Q At that time, was it “‘r. Pasquinucci's position that 
the matter now had to he 2zpproved or was suvject to the 
apnoroval of the Exccutive Board and the JAB? 
A No, it was ryvre a one-sided discussion before that, 
where I had kine of felt at that point, it was a lost 
cause. Then I arpeared at the Joint Adjustment Board, 
mace my presentation there, and then I just withdrew 
from the itom altorecther. 
Q What was the purpose of your appearing there? 
A It's exactly as you said. At that point, it was 
recommended that it ba taken out of the Executive 30arc's 
hands and broucht into the Joint Adjustment Board meeting, 
so the industry could agree or disagree collectively on 
this particular item, rather than make it a cne-sided 


union or one-sided management thing. 


Q Was reference made again to the provision in the 
agreement dealing with traditional, historical, customary 
work done by Local 287 


A At the meeting with the Joint Adjustment Soard? 


Yes, throughtout this tine. 
A No. As I said, I made my sp eeintetit hile and left. 
Q Is it true that you were there in atternt to get the 
parties to modify or amend your agreement? 
A Yes. 
Q And the position you wanted was tho sane before the 
JAB as it was before the Executive Board, was to try to 
have them waive the c:lains that the work was done his- 
torically by Local 237 
PY Yes. 
Q We are talking about the fabrication -— 
A No, I didn't ask that something that historically 
and traditionally made by 23 be not made. The variable 
volume unit is ob iously a relatively new item in the 
industry. There is nothing historical or traditional 
about it. 

That is the whole unit? 

That is the whole unit. 

I am talking about just the plennum box. 


I am talking about the whole unit. It's hard to 


answer that question. 
Q The only portion that was being claimed to be 


fabricated was the — 


A The whole unit, as I witerstand it. 

Q The unit comes in with the threes components we 
went through before: right? We are talking now about the 
claim made about the plennum, the box. 

A No, the controls and the assembly of the wariabla 
woluse unit has to be taken by a member of Local 23 and 
put into the box to make up the unit. 

Q But it was the fabrication of the box that was in 
issue here, isn*t that 30? 

A to, it’s the fabrication of the unit, which is 
distinguished from a box. 


* * 


It wouldn't make any difference in terus of f:mction. 


Did you have any opinion with respect to function? 


9 what is your ovinion? 

A The experience we found is that it is difficult to 
build a variable volume unit othar than uncer strictly 
regulated and cars fully supervised circumstsnces. 

Q when you define or say “unit,” what are you referring 
£0? 


Yell, we looked over -—- 


‘ 


Q I maan what are you referring to as a physical 
structure? 

A As I said, the variable volume unit, it's very 
difficult to discuss as any one part of it. It's a unit 
of and to itself. It cannot be distinguished fros what 
one part of it does. It's the whole air conditioning 
system contained in one box. 

Q So, you are referring to a unit in your discussion, 
as being the control portions and the box? 


A Yes. 


Q This opinion that you have, with respect to perform- 


ance of having pieces manufactured separately, is that a 


resuit of your study of this question? 

A NO, not really. I would just say it was a macter 

of the people that we have interviewed and the manufacturers. 
that we had interviewed or talxed to in the course of | 
studying the matter, who had found that there was a great. | 
deal of sensitivity to the unit and that the slightest 
disruption threw it off. Pe 
Q This study was,or these interviews occurred during 

the period of time of the Fall of 1372? 


A Yes. 


* * * 


BEST COPY AVAILABLE 


) E 
a 


Q Mr. Bogen asked you on cross-examination some ques- 
tions regarding work traditicnally or historically per- 
formed. I believe at ane point you answered, "This is a 
new unit, it's a relatively new ite.” 

When, tc your knowledge, wore such types of units 
as these wariable volume units, first introduced or come 


into New York City? 


A I would say, in the early ‘66s. 
Q Have they marketed successfully, to your knowledge? 
MR. BOGEN: Objection, Your Honor. 
JUDGE CONSTANTINE: I will sustain that objection. 
.° 7 Do you know whether or not Local 28 shops have 
manufactured substantial numbers of boxes for variable 


volumes, and I mean by that, tens of thousands or thousands? 


A Not to my knowledge. . 1 


- oo 


Q To your knowledge, apart from the Police Headquarters » 
Building, and, say, apart from a smali number of jobs, in 
relation to Columbia Presbyterian, have the boxes been 
manufactured in Local 28 shops in connection with these 
types of Carrier variable volume units? 
A Not Carrier, no. 

MR. GREPN: I have no further guestions. 


JUDGE CONSTNITINE: It brings it to you, Mr. 


McGuiness. 
CROSS-EXAMINAT ION 
Q (By Mr. McGuiness) Did I understand your testimony 
to be that other variable volume units did not have a 
control and defuser assembly similar to that of Carrier? 
A Other manufacturers do not have a control similar 
to the Carrier unit. Conners is considerably different, 
Midco is different, Fluidtec, and the only ones that are 
very close are Titus and Carrier. 
Q Prior to the introduction of the Carrier Foduline 
uit, had Local 28 made a box that was cut and fabricated 
im such a manner that an assembly, control anc assembly, 
such as that used on a Carrier wit, could be attached? 
A No, not to my knowledge. 
MR. McGUINESS: I have no further qvestions. 
RECROSS EXAMINATION 
Q (By Mr. Bogen) Mr. Sturgis, you said 28 shcps do 
manufacture plemu or boxes, just the box portion, com- 
parable to the item we have here, 37A. Is that a fact? 
A Yes. 
Q How many shops would do that? 
A Oh, at least ten, twenty. 
Q 


You also indicated that these boxes could be made 


under carefully surervise) circmmstances; is that ccrrect? 
A Yes. 

Q Are you familiar with -- 

A Incidentally, that is not my opinion. That is the 
opinion of the manufacturer. 

Q Are there, based upon your experience in the indus- 
try and your position with the func, the Gaployers Fund, 


are there shops that have the carefully supervised circun— 


stances that could produce it, to your knowledge? 
A Not to my knowledge -- well, are there shops that 
could produce it? I would say, yes. 


You say there are shops who are producing comparable 


Right. 
In addition to those ten, you say there are other 


oe 


A There are ten or so other shops that are manufacturing 


ether variable volume type mits. 


Q That's the entire unit? 
A No, the assembly is brought in and the mechanisms are 


usualiy inserted into the plennum box. 


What is the portico that is being fabricated in 
the shop, in contractual relationship with 28? 

All of them, I guess, theoretically. 

You say there are shops doing it now. 

Yes. 

And that the mechanism is brought in from some 
place; is that correct? 
A Yes. 
‘9 ] fo your knowledge, in these ten or so shops, is 
this mechanism fabricated in the shop or brought in from 
outside? =) | 
A It's usually brought in from outside. 


What is being fabricated, made i -:he shop? 


The part of the box that usually has the acoustic 
lining and houses or receives the mechanism that is put 
into it. 

Q Is that the plennus box, comparable plennim box we 
are talking about? 
A To some extent, right. 
MR. BOGEN: I have no further questions. 
FURTHER DIRECT EXAMINATION 
(By Mr. Green) Is it to some extent different? 


As I said, I feel that the variable volume box is 


¥ 


just a little rom involved than most other boxes. It's 
not a box, it's a unit. It has thermostatic control, it 


| 
| 


has the air pressure control, it has a bellows arrangement. i 


It has what other boxes have, bnt it nas much more. 


plennim in this unit, the 37A7 


| 
Q The bellows and the coatrol system go into the 
A Yes. | 


HOWARD BROTZ | 
was called as a witness by and on behalf of the Immlover | 
and, having been first @Culy sworn by Judge Constantine, was 
examined and testified as follows: 

suDGE CONSTANTING: Please be seated. 


would you be good enough to give your name and 


address for the record. 


Eyce Park. 
DIRECT FXAMINATION 
(Ey Mx. Green) What is your occupation? 
I'm a sheet metal draftsman. 
By whom are you employed? 


Triangle Sheet Netal. 


THE WITNESS: Howard Bretz, 31 Quaker Street, ‘iew 


Are you a member of any labor organization? 


| 
: 
i 
| 
: 


Local 28, Sheet Metal Workers. 
How long have you been a member of Local 28? 


Since 1941. 


Q Mr. Bretz, have you ever written a book on the 
subject of drafting? 
A Yes. 
9 When did you write such a book? 

In 1972, it was finished and published. 

Are you a sketcher, aiso? 
A Yes. 
Q Would you tell me whether or not there is any 
difference in function as to what a sketcher does in the 
industry, as opposed to a journeyman? 
A I'm a journeyman. I can do anything with sheet 
metal. 
Q In terms of working on a job, does the sketcnier do 
things different than -- . 
A He works on the drawing board, preparing the shop 
drawings. Unless he works in a small shop, and then he 
may do a lot of things. 
Q Are sketchers paid more or less than journeymen, 
or do you know? ae . 


A I guess it depends on the capabilities. Generally 
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| 
| 
} 
' 
j 
i 


| 
i 
| 
| 


more. 
Q “ould it be fair to say that a sketcher is, ina 
sense, a step or a promotional type of thing froma 
journeyman? . =m +4 
A I wouldn't -—- I never considered it that way, but 
I think as far as some wen want to do drafting and I guess 
they aim for that purpose, but there are some very capable 
sheet metal journeymwen who, in my opinion, would nako fine 
draftsanon, but they don’t want to become involved with 
that kind of work. 
Q Did there come a time when you became part of a 
Resaarch & Review Committee? 
A Yes, sir. 
Q How did you become part of that cornittee? 

I was appointad by “tel Farrell. 

When were you appointed to that comnittee? 
A Approximateciy six years aqo. 
Q Did there come a point in time when the Research & 
Review Cormittee made a study of variable volime systems? 
A Yes. 
Q About when did that study commence? 
A It was in 1972, I think. I have the dates on a 


record sheet that I have. 


‘ ‘ 


Who were the members of the committee at that time? 


Bill Connelly, Richey Berman and myself. 


Bow was that study formulated? Who suggested or 
| gave you the idea of making such a study? How did it come 


i about? 


1 A I think it was initiated by Larry Sturcis, from the 


Industry Pund office. ee << eo : 
Q Bow did you go about making this study? 
| A Well, of course, being a siieet metal draftsman, 
| we were — all of us on the comnittee, actually, are full- 
te 

time sheet metal draftsmen, and in key positions and so 
| forth, so we were familiar with any tvpe of new equipment 
| that was on the market, and, of course, we got literature 
| on it and we just read un a little bit more on it, to 
| become more familiar with it, but I would say, the three of 
us were well aware of it, before we got notified about it. 
8 Did you interview any people, take statements from 
people regarding -- 
A Regarding to what? 
Q For example, talking to manufacturers, particular 
people. 


I know I didn't. I don't know {f they did. 


During the course of the study, did you have occasion 
i‘ talk with Dan Paseuinucci, retarding the study? 
I A I would not say during the study, but after we got 
| all of our information — in other words, we had a free 


a to qet all the information on this as we could, and 


then we had a report when we had all of this data together. | 
Q Did the committee make guch a re-ort? 

A Yes, we did. 

Q I refer you to General Counsel Exhibit 2, Appendix I, 


and ask you if this is the report that was made by the 


ae oe 


A Yes, this is -- yes, I remember this. 


| 
| 
committee? iG ee ee “4 


Q Did you participate in the drafting of this report? 
A Yes, the three of us did. 

You will notice it is unsigned. 

No, but item 2 tells you the committee members 

here. 

Was this a unanizocus -~ 

Yes. 

A unanimous report? 

Yes. 

There was no dissenting report? 


No, we went over all of these items and it was all 


written up. 

Q To whom did you present this report? Who was the 
report presented to? 

A Well, that was gone over with the Chairman, Presi- 
Gent, Danny Pasquinucci. 

Q Was there a meeting of the Executive Board at which 


you attended, in regard to this report? 


RA Well, this had to go through the regular form of 
business in the union, so we made a presentation to the 
Executive Board, right. 

When you say “woe,” -- 


The three of us. - me 


—s 


Do you recall about wnen that presentation was made? 


Y hawe the exact dates. Could I get my papers? 

Go ahead. 

Me. Bretz, -- 

Do you want the date? 

Yes. 

That was October 12, 1972. 

JUDGE CONSTAMTINE: I lost the trend. October 12th 
is GC2, Appendix I? 

MR. GREEN: No. 


JUDGE CONSTAYTING: That one is not dated. 


A That was the Executive 30ard aeeting, the presenta- 
tion of the Research & Review Committee of the Executive 
Board of the union. 

Q Before I get into that meeting with you, at or about 
that time, in mid-October, did the committee contact or 
ask Mr. Sturqis to communi.ate certain ideas to Iir. 
Contardi, of Carrier? 

A Not that I -- not to my knowledge. 

Q At the Executive Board, were all three committee 
members present? 
A Yes. 
Q How was the thing presented? 


A Well, we had slices, we had drawings, we had all kinds | 


ef visual aids, and it was quite a comprehensive study 


to have all of our information given to the Executive 
Board members. It was a comprehensive study. 

9 Were there questions asked by the Executive 3oard? 
A Oh, yes, yes. 

Q Were those questions answered by the members of the 
committee? 

A Sure. 

Q Did the committee make a recommendation to the 


Executive Board at that tine? 


Not at that time, because that was -—- there was going 
to be another meeting, another Executive soard meeting. 
Q So, this was a technical discussion, I take it? 


A It was, yes. 


Q Did there come a time when there was another meeting 


with the Executive Board, at which you were present? 

A There was another meeting on October 16th -— no, 
that was -- Nowember 2lst, was another Executive Board 
meeting. 

Q That is 19727 


zB ‘72. Same year. 


Q Were all the committee members present at that 


particular meeting with the Executive Board, as you 


recall? 


A Didn't Bill — I think 5111 Connelly was missing at 
that time. we3 
But you were there? 
Yes. 4 
Be you recall whether Mr. Berman was there? 
Yes. I'm pretty sure that during this tinc, Yr. 
Connelly died. 
9 I would like you to tell me what happened at the 


November 21, 1.972 Executive Board meeting. 


I don't have any minutes on that. 
Q I want you to tell me from your recollection. 
A Well, we had made a suqgestion to the Executive 
Board or recommendation that we accept certain conditions 
from Carrier Corporation in relaticashipy to waiving a 
provision of our standard form of union agreement to 
fabricate the boxes, the plennums. 
Q Would you please explain in move detail what 
qualifications or specifications were discussed at that 
particular time? 
A Well, one cf the main things that we were trving 
to do as a committee, if we were going to recommend a 


concession, let's say, to waive a portion of our agree- 


ment, to fabricate something which we would normally have 
fabricated for many years, we had discussed with Carrier 
that they would promote fincer duct return systems and 


also they were going to promote throush their contacts 


with the consulting angineers, cual duct systems and 


peripheral svstems. a 
Q Would you tell us what that means and why those 
ideas were present? = 


A It would offset, in our opinion, the members of 


the committee wanted to have some assurance of getting a 


return of work, let's say, possibilities, by giving up 
some of the other work possibilities in the fabrication 

of the plennunm. 

Q To your knowledge, were those qualifications accepted 
by Carrier? 

A Yes, to my knowledge. 

Q At the Executive Board meeting, I take it that the 


committee made a recorssendation; is that right? 


A Yes. 


You indicate that there was another meeting of the 
Bxecutive Board. 
A Yes, because there was so much doubt in accepting 
our proposal, so to speak, there was another [executive 
Board meeting on June 5, 1973. 


Q What happened at that meeting? Did you attend that 


| meeting? 


A Yes, I attended that. 
Q What took place at that meeting? 


A That was when a proposal was made to have two jobs 


as a pilot project to find out if the possibility of 
getting the engineers’ drawinjs to agree to what our 


thoughts were, because two jobs that were proposed as a 


pilot project were going to use the wariable volume units, 
and it was interesting to the members of the committee to 
see if they would use finger return ducts and whatcver 
we had discussed as the possibility of disagreement. 
Q Do you know what those two jobs were? 
A Yes, the Lehman's City College and the U.N. Uuilding. 
Q Did anything else take place at this particular 
Executive Board meeting? 
A No, no, not that I know of. As far as Research & 
Review, they sues have had their regular business. Then 
we weren't involved. We left the meeting. 
Q Did there come a time when the Executive Goard made 
a decision, one way or the other, as to the nrovosal of 
the committee? 
A Yes, they rejected the -roposal. 
Q when was that? 

At that meeting, it was voted on. 

JUDGE CONSTANTINE: The June 5th meeting? 

THE WITNESS: The June 5th meeting, it was voted on. 


JUDGE CONSTANTINE: ‘fhey rejected your proposal? 


THE WITWESS: They rejected our vroposal, yes. 


Q After that June 5th Executive Board meeting, did you 


attend a following general membership meeting? 


A Yes. 


Q Were the minutes of the Executive Board read to the 


membershiv for the purpose of getting approval from the 


members? eg eta : a aS 
Oh, they always are. 
Did you make any comment at the point where -——- 
Yes, I did. Co oo & 
Tell me about it. 
I objected to the acceptance of the Executive 
Board minutes and I wanted to explain to the membership 
exactly what the Research & Review Committee wanted 
to try to do with two pilot job:. to sce if this was a 
workable selution, because the three members of the 
committee all agreed that there was a possibility of 
having this work and it was rejected —- the minutes 
were accepted by the membership, anyway. 
Q The minutes of the Executive Board? 
A Yes, which, of course, concurred with the Executive 
Board. _ as : 
Q And were not concurrent with your opposition? 
aA That's ricght. it was an unpopular move on my part 
to do this, but I felt that I wanted to enlighten the 
membership a little more. 


Q Do you know what, if any, kind of wits were used 


| 


ee = > Se 


=== 


——— i 


— 


by the 0.N. Building and Lenman College? 

A No, I had nothing to do with it. 

Q Incidentally, Mz. Connelly, with respect to Mr. 
Connelly, does he perform any type of task in the union 
other than being a journeyman or a draftsman and an 
exployee? ae 
A Mr. Connelly is daceased. 


Q I meant at the time. In terms of teaching or things 


1 


of that nature. 
A He was involved in journeyman teaching for awhile, 
in the evening claccs4s. 

Q What about Mr. Serman? 

A Mr. Berman is, too. 

Q . Did either of these two individuals, Mr. Connelly 

or Mr. Lerman, have any sort of rnputation regarding their 
experience or -— 

A ‘Pine reputations. 

Q When you say °Fine reputations,” in terms of «hat? 
A I would say, they were conzidered the tops in the 
business, both of them. In my orinion, anvway, and, f 
think practicaliy anyone who knew what they coe talking 
about, would have my opinion. 


MR. GREEN: No further questions. 


i y 
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MR. MCGUINESS: No questions. 
SUDGE CONSTANTINE: Mr. 30gen? 


CROSS -EXAMINATION 


Q (By Mr. Bogen) How long have you been a journeyman 


sheet metal worker? 


A Since 1941. 

Q As a journeyman, what does your work entail? what 
does the work entail, very briefly? 

A You mean sheet metal drafting? 

Q Sheet metal journeyman. 

A Oh, sheet metal journeyman, we do the drawings, we 
do the layout, wea do the forming, cutting and bending of 
all kind of duct systems and kitchen equinment products or 
anything like that. 

Q Is there any distinction between the tern or 
category sketcher and draftsman? 

A AR sketcher and a draftsman -- a sxetcher is, as 

far as I remember, too, it’s an older terminology than 

the — most of the fellows are called draftsmen today, but 
it's the same thing. 

9 With respect to the function in the union, is the 
journeyman who performs draftsmen work the same person 


who - 


A The same man. 
9 I believe Mr. Green asked you about Mr. Connelly 
and Berman having taught at the school. Did you teach 


at the apprenticeship school? 


A Om, yes. ‘ 
Q How long did you teach at the school? 
A Iwas the head of the Sheet Metal Department fer a 
number of years, for the New York Pradce School. 
Q How many years? 
A I'd say, about twelwe years. 
ta After that, were vou connected in anv way with the 
apprenticeshin school operated by the erployers and the 
union? 
A Well, as a member of the Joint Cormittee, I'm always 
responsible. TI hadn't been teaching at any evening vrocrans 
er anything like tnat. 
Q There has been some testimony that vou were a trustee 
of t‘e Joint Apnrenticeship Committee: is that richt? 
A Yes. 
q How long have vou been a trustec? 

JUDCE NSTANTINE: The only reason they brought this 
out is because of qualification. Are you cuestioning his 


qualifications? 


r . z . € 


MR. BOGEN: Wo. 

JUDGE CONSTAITTINE: Then don't so any further. 
Q I believe you testified that Mr. Parrell appointed 
you to the Research & Review Committee. 
A Yes, sir. 


Q At that time, do you know who else he appointed to the 


comaittee? eee 

A Yes, Richey Berman and Bill Connelly. 

Q Was that the same committee to which the variable 
volume systems was referred for study? 

A Right, rigit. 

Q Who referred that to you for study? 

A I would say, that — you're talking just now about 
this whole situation? 

Q Yes. 


Danny Pasquinucci referred that to us. 


A 
Q Were you appointed by Mr. Pasquinucci on the comnitte 
A 


_ No, he kept the same committee that wis in existence 
when he became president. 
Q How many timer did the cormittee meet in connection 
with the study of the variable volime box? 
A This looks like eight tines. 


Q When was the first time the committee met? 


Ay 


Q 


The first time was Tucsday, October 


Are you referriny to some documents 


testifying from your recollection, sir? 


A. 


Wo, I have all my -- I always write 


when we have a meeting. 


Q 


R 


Q 


| A 


Where did the committee meet? 
At the Sheet Metal Industry office. 


Who attended that meeting, if you recall? 


We had the full Research & Review Committee, Bob 


Schluter and Larry Sturgis and Gus Contardi was at that 


|| meeting, tco. 


Q 
A. 


Q 


How long did that meeting last? 
Qh, I don't know. I don't know. I didn’t -- 


During the course of the meeting, were the advantaces 


of the variabie volume system discussed? 


A 


Q 


I would say, sure. Sure. 


Were the disadvantages in terms of Local 28 and the 


industry discussed? 


A 


right. 


Q 


Yes, everything was always discussed, pro and con, 


To your knowledge, who stated or who presented the 


advantages of the system? 


A 


Well, in the initial letter we had from Larry, Larry 


Sturgis, he pointed out many of the advantages which you 
have to agree with, because they are strict advantages, 
as far as function and everything go, and, I would say, 
that this is how -- we used that, more or less, as our 
criteria of the analysis for the pros and cons of this 
problem. 

Q We are talking, Mr. Bretz, of the meeting of 
October 3rd. 

a Yes. pee ks 


+ 


Q Did he present the advantages at that time? 


Yes, we had the letter from hin. 

Did Mr. Contardi? 

Yes. 

Did anyone present disadvantages to the system? 

I would say, during the meine, that we worked out 


all of the possibilities both ways. 


* * * 


Q With respect to the fabrication of the plennun, what 
was the vosition taken by the cormittee in regard to that? 
A Well, in recard to the fabrication of the plennim, 
we, Of course, could only make a recommendation to the 

ek SS 


president and Executive Board -— 


Q ¥ am talking about the meeting of the 23rd, Mr. 


: 4 
a.) 


Oh, we agreed — 
JUDGE COMUSTANTIOIE: 23rd? 


Ma. BOGEN: Excuse me; October 3rd. 


A We agreed that the possibility of fabricating the 


Plennum by the Carrier Corporation cow. ve agreeable to 
us, if wa could get some kind of a return in the other 
end of it, which was the return fingers systej..s and the 
promotion of the cual cuct system by Carrier, which 
offset a loss of sore kind. 
Q What loss are you talking about? 

The fabrication of that box. 
Q Nad mambers of Local 28 been fabricating boxes 
Similac to this, to your knowledge? 
A Definitely. 
Q ow long had that Leen? 
A For many years. I con't Know the nwiver of years, 


but as far as I can remember, we have been fabricating 


variable volume boxes and so forth. 

Q Ie there any difference, to your knowledge, with 
respect to this box, referring to the plennum on 37P, 

and boxes that had been fabricated or plennums fabricated 


by the 28 members? 


A As far as I can see, it's nothing but a sheet metal 
component. It doesn't mean ar ling to me. It's a simple 


- te 
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thing to make. 
Q As E understand the proposals that were being dis- 
cussed with Mr. Contardi, Mr. Sturgis on the one hand and 
the committee on the other, was that the fabrication of 
the box was to be waived or being proposed that Local 28 
wave its position; is that right? 7 

A Right, right. 

Q In exchange for that, what was being proposed? 

A Well, the finger return system and the dual duct 
systems for the periphery, were going to be pushed by 
Carrier to the consulting engineers. : 

Q Is that where the additional work would come in to 


offset the work loss? 


A We were not cure of that, which is why we wanted 


to try to get two pilot projects urderway to see if 


this would be the result. We didn't know. We were 
hoping this, that Carrier's weight would go across to the 
consulting engineexs, but you will never know this, as 


far as I can see. 


Q To your knowledge, could the system, that is, the 


376 


Carrier Moduline unit, be used in a system without | 


additional work? 


this could happen. We know that he couldn't, so that's 


why we agreed with hin. 
16 | e 
Q Did the cormittee make any decision or consensus 7 


2 ” | A Yes, it could. 
" | Q Was that the fear of the committee then? : 
25 | A That was the fear of us, right. | 

379 1 || | 
x On the one hand, was it the fear that you were 
i 
' | waiving the fabrication of the plennum box and for the 
. possibility of additional work? ne | 
. A That was what we were always thinking about, right. | 
rk Q In what way, if any, was it proposed that the | 
' | additional work be guaranteed or be assured in exchange 
a for the loss of the fabrication? 
le A Well, one thing that Gus could never -- : 
"| ¢.. When you say "Gus," you mean Gus Contardi? 
a A I'm sorry, Gus Contardi could never agree to, was 
7) that this would happen, but he said he would see to it 
de that they would promote this idea to the consulting 
age engineers, but there is no way that he could assure that 
14 | 


that meeting on October 3rd? 


1 A Well, yes, we did. Then we ..id that proposal up, 


which we sent to -- report to Danny and then to the 
Executive Board. It went in a certain sequence, right. 
Q Did the report contain a recommendation; is that 
correct? 


A Right. ag 
Q I think it was the recommendation that was sent to 
Mr. Pasquinucci; correct? 


~s 


A Right. 


* * + * * 


What was the position taken by the Executive Board 


| 

im words or substance? , : 

‘Be Well, it was their opinion that there would not be | 
more work for members of Local 28 by our recommendation. | 
Q Was that specified as to why there wouldn't be work? | 
& Well, there were many things brought out. It was ~~ 
one of the things brought out was the loss of the fabrica- : 
tion, the fellows who are working in shops making these 
kinds of similar boxes, that there is a possibility that 
they would lose jobs, plus the fact that testing and 
balancing, more or less, would ba cut a down me the 
supply duct feeding these units would not require that 


extensive a duct system, so there were possibilities of 


their doubts and the amount of work involved. That's why 


we wanted to try to get some significant return duct 
system setup and maybe an all air system setup. We didn't 
know what the possibilities were. It was only an educated 
opinions of the three of us. 
JUDGE CONSTANTINE: You are going way beyond a 

| question. Do not make speeches. The question was, what 
did the Executive Committee say when they rejected your 
proposal. That's all. Don’t go beyond the question. 


Q You said, now, that questions were raised that nen 


=“) 
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were already fabricating the plennum box; is that correct? 


A Well, we did make show type boxes in one of our 


-=- > 


shops, right. 


Were there other shops that were making plennum 
boxes like this? Not necessarily -—- 

Not necessurily like that, but similar -- sure, ws 
make plennwe boxes. ee So oe es 


Q In addition to the plennusa box being made, was ther~ 


any suppression or statement with respect to the plennum 


box replacing duct work in any fashion? 

A Yes, there was. Nees Ee ee ere 

Q What was that? What was said with eeepact to that? 
A Well, these could be put up in tanden, and, of 


course, your duct run would be replaced by those plennum 


pieces. ch, ‘e ip? 2. ela 
a fo your knowledge, could duct be replaced by the 
plennum box? irate al httess Has 2 

A Yes, {t could. Very much of a possibility. 

Q You say the matter was submitted, the report was 
submitted to the Pxecutive Board, I belive you said, in 
November or November 21st, and then on December 6th; is 
that correct, '72? 

JUDGE CONSTANTINE: My notes show only November 
2lst. I°’m not saying I'm accurate. I don’t know anything 
about a December 6th meeting. 

Q fo your knowledge, the matter was submitted at an 
Executive Board meeting en November 2lst; is that correct? 
AR Yes. ; ae se 


Was the decision or the matter resolved at that 


~ = Ae = ~ me 


When was it resolved, if you know? 

Well, they had put that meeting off to a December 
6th meeting of 1972, and the Research & Review Committee 
was not present at that meeting, but the Executive Board 
discussed this situation and it was still not, as far as 


I know, accepted or resolved. 


JUDGE CONSTAITTINT: My notes show that it was 
accepted or resolved on June 5, '73; is that right? 

THE WITNESS: It was rejected on June Sth. Only 
a certain type of -- that was when we presented it in a 
different light of two jobs, two pilot jobs. 
9 The June 5th meetinc, did you attend that mectinc? 
A Yes. 
Q At that time, it was ultimately resolved by the 
Executive Doar, as far as the Executive Soard was con- 
cerned? 
A Right, right. 
Q You said vou attended the June Sth meeting? 
A Yes. 
Q Was a motion made and seconded at that meeting that 
new allowances in the Sargaining Agreement be made to 
allow the @u3l mixing box in the New York City area? 
A Right. 


Q Is that the motion or is that the action of the 


Executive Board that was acvruved at the following 
menbershin meeting? 


A Right, right. 


co | To your knowledge, if vou know, what was the 


allowance or the provision in the Collective Bargaining 


v 


Agreenent that was being proposed to be changed or modi- 
fied? “et - [oe 
A fhat was the addendum portion of our standard 
form of agreement. 
Q Does that refer to the historic and traditional 
work done by Local 28? 
A Definitely. 
! Q Was the position taken at that time that the plennun, 
the fabrication, was customarily performed by the Local 
28 people under that agreement? 


A That was the whole thing in a nutshell, yes. 


ABTANLEY GRAYDOW 
was called ag a witness by and on behalf of Employer and, 


having been first. duly sworn by Judge Constantine, was 


examined and testified as follows: 
JUDGE CONSTANTINEI: Please be seated. 
Would you please be good enough to give youw name 
and address for the record. 
THE WIT:!ESS: Stanley Graydon, 1514 Flint Place, 
Crofton, Maryland. 
DIRECT EXAMINATION 


(By Mr. Green) Mr. Graydon, by whom are you 


employed? 
A Sheet Metal Workers International Association. 
Q What is your capacity with the International? 


I'm an International representative. 


Do you have any particular area of responsibility? 


A The Jurisdictional Department. 


Q What is your job or what are your resvonsibilities 
and duties, insofar as the Jurisdictional Department is 
concerned? iv oh ‘i 

A To aid and agsist in settling disputes between other 
trades and sheet metal workers. 

Q You are familiar with the jurisdiction of various 


sheet metal lIccals? 


A Yes. 


Q Are you familiar with the Carrier ‘‘odulinc units, 


37A and 37P? 


A Yes, I am. 


q Are you familiar with their installation throughout 


the country? 
A Vee. 
¢ Who installs the units, those particular types of 


units wherever they're installed or wherever they're 


ordered? 


| MR. BOGFU: Objection, Your Honor. 
| JUDGE CONSTANTIIG: If you limit the question to 
| the New York area, i will allow it. Tt think chat it 


| goes beyond the complaint, az to the rest of the country. 


22 | 


I will sustain the objection solely on the ground 


23 | that it goes bevond the complaint. 


a MR. GREEN: I will make an offer of proof through 


25 this witness, as an expert, that this witness will testify, 
if allowed, that throughout the entire country, the model 
37A and 37P Moduline units are installed at job sites 
by sheet metal workers represented by sheet metal locals 
of the Sheet Metal International Association, that they 
are so installed by such locals of the International as 
fabricated by Carrier in Tyler, Texas, such units to 
include the entire unit, including the boxes or the plennuns, 
which has been described in this case. 

In other words, they're installtd as is, without 
question, throughout the entire country, by employees 
represented by sheet metal workers locals of the Inter- 


national. 


MR. BOGEN: At this time, Your Honor, I would make 


an offer of proof. 


. i 


JUDGE CONSTANTINE: Go ahead. I can't stoo you. 

MR. BOGEN: If the witness were permitted to 
testify, he would testify that the question of internal 
work rules, Collective Bargaining Agreements, jurisdiction 
and the disposition of those items are entirely a matter 


of autonomy to each of the locals throughout the country, 
and that thers are various and different Collective 
Bargaining Aqreements throuqhout the country, with respect 
to various different locals, sister locals and members 

of the IA, and different work rules and requirements, and 
that each stand by themselves unrelated to what the other 


does. 


MR. GREEN: 

Whereupon, 
JOSEPH PIYES 

was called as a witness, having been first dulv sworn ky the 
Judge, was examined md testified as follows: 

JUDGE CONSTATTINE: Give your name and address for the 
record. Ri 

TYE WITIFSS: Josenh Revas, NeT=-Y-"-S, 53 Snencer Drive 


New Rochelle, New York. 


| 
| 
| 


DIRUCT ECAMINATIO!N 

(Mr. Creen) ‘tr. Reves, hy whom are you employed? 

Acme Climate Control Cormoration,. 

“hat is your rosition with that comnany? 

President. 

There is that cormany located? 
A 49 Purchase Street, Rye, Nlew York. 
Q Would you please tell the Court the nature of Acme's 
business? 
A Heating, ventilating, air conditioning contractor;3, 
Q Now did there cone a time when vour commanv received a 


contract to work on the Van Etten Druq Treatment Center? 


A Yes. 

Q I show you what is in evidence as General Counsel 
Exhibit 2, Apnendix R and ask if that is the agreenent 
pursuant to which you performed work at the Van Ftten Druc 
Center? 

A Yes, it is. 

Q That agroement is with Ormar, O=-R=-MAeR Construction 
Company? ) ? Teton ea 

A Building Corporation. 

Q Mr. Reves, were vou familiar with the specifications of 


the job at the time that you bid for it? 


Incidentallv,’did you qet t. at contract bv -=~=y of bid? 
A Yas. 
Q Were vou familiar wit! the mecificationgs of the tob at 
the time you mace the bid? 
A Yes. 
Q Did there cone a tire when you made a contract with 
Three Boro Com-any, a cormanyv called Three Boro, relating to 
the Van Ltten job? 


A Yes. 


JUDGE COMSTANTINEs: That is the one that is a party to 
the contract? , +? 2 
MR. GREEN: That*s correct. 


Q (fv Mr. Green) “ill vou tell me whether or not that 


"was subsemiant to the tine that you entered into a contract | 


with Ormar? Ey ee 

A Yes, 

Q Incidentally, was that -—= your contract with Thrace Boro 
would you tell us whether or not that was the result of a 
bid? : pera eas ‘ Paap Se ae ie 

A Necotiations was more like it. 

Q Y would like vou to tell the Court what work Three Boro 
was assicned to de at the Van Ptten job pursuant to your 


contract with Three Boro, 


THE WITJESS:t Thrae Boro was to supply and install all 
the sheet metal work for the nroject as described and shown 
on theplans for the nroject drawn bv the enqineers. 

Q (By Mr. Grean) Did Three Noro have any responsaibliity 


with respect to Carrier Moduline Units? 


* * 


JUDGE CONSTANTINE: That is a good point. First let hi 
answer the question, is there anything in the contract about 
what he was bathing about, the contract between you and 
Three Boro? i: 

TRE WITNESS: Insofar as what? 

(Sy Mr. Green) The Carrier Moduline Unites? 

JUDGE CONSTANTINE: ‘low would vou find it in there? 


refers to the contract drawings as 


the M-l, M=-2 and to the specifications which specify the 


Moduline, 


JUDGE CONSTANTINE: That isn't helpful, can't vou ask 
the witness to point out the exact clause? 
Q (By Mr. Green) This contract is written and incornorates 


by reference the specifications for the jow — 
, JUDGE CONSTANTINE: Are they in the record? 


MR. SOGEN: Yes, they are. 


JUDGE CONSTAYTINEs Tell him to point ont wnat the 
specifications ar, 

THE WITNESS: Where are the specifications? 

JUOGE CONSTANTINE: Before he gets the 3vecifications, 
first, I would like him to point out in the contract that 


part of it that refers to the s3recifications. 


MR. GRELN: ile may have to put his fingers in two placed, 


JUDGE CONSTAUTINEs I understand it is in two places, 
Let's take one place at a tine, where in Appendix T, does it 
refer to the specifications? 

THE WITNDSS: On page 2 article 2. 

Ine subcontractor shall furnish and install duct work 
as per plans and svecificaticns and as ver vour otation 
dated October 3, 1573, cony attached, 

JUDGE CONSTANTINEs Where in the cony is it? 

THE WITLSS: The copy is on the first paragraph, “We 
nerevith confirm your verbal acreenent to furnish labor and 
material as per specifications and mechanical dravings M=-1 
and M=-2, dated 3/3/73 as prepared by Yenkins and Anderson, 


Consulting Enqineer3", 


Q (By Mr. Green) Mr. Royes, did there come a tine when 


your commany started to nerform work at the Van Ftten job 


Yes. 

About when? 

JUDGE CONSTANTEIIMs Speak louwier please. 
Yes. 


(Sy Mr. Green) ‘en did your cormany beqdin to perforn 


October, sonetine. 

JUDGE COUSTANTINEs: October what year? 

TYE WITHLSSs 1973. 

(By Mr. Green) Were there job site meatings at the job 
on any basis? 

Yes, there were, 


Now could you tell us what those job site meetincs, how 


often did they occur? 


A 


Were surnosed to he every two weeks. They occur every 


two weeks, qiva or take -— whenever the architect felt that 


a job neetina was needed he called one and that was about it 


Q 


x 


Were there minutes taken of thoge job site meetings? 


~* ree ar an ~ - 


Yes, there were. 


Were those minutes distributed? 


= +“ eo 28 


Yes, they were. ll ipsa 


(fluy Mr, Greeyy) Niel you Attend a meeting at the job 


in or ahovt sometime in October of 19737 


Could vou tell us to vour best recollection ‘7h 
present at that neetina? 
A I don’t recall evervone that was present. I recall 
architect, the qeneral contractor, mvself, a reoresentative 
or tvo from Three foro and several other veople that I can't 


4 


recall. 


Mr. Reyes, do you know a man named Ted Johansmeyer 


(mhonetic) ? 

I know of him. 

JUDGE CONSTANTIN: ‘What is his name? 

MR. GREEN: Johansmeyer. . Wwe 
Q (By Mr. Green) Was he an employee at that job, the 
Van Etten job? 
A Yes. 
9 Who was he employed by? 

Three Boro. 

What was he amploved an? 

A eketcher. 


ThtSsthe function of a sketcher on such a job? 


A He is to make plans of duct work to be fabricated and 
inatalled subject to the job conditions, le is supposed to 
go to the job and check that the duct can be installed as 
designed. 
Q Does he make drawinqs? 
A Yes, ho does, 

What kind of drawings would he make? 

Blueprints. 

What were those blueprints, what would they be used for 


As I said before, to fabricate the duct work and to 


install it. 
Q Did there corre a time when you hed a conversation with 
Mr. Johansmeyer, regarding the ltoduline Units? 

MR. BOGENs Objection. 

MR. GREDis I would like to speak before you rule on 


that if you are inclined to sustain it. 


MR. GREEN« I offer +o nmrove *hat that if this witness 
were allowed to testify that on or about October 13th, he 
had e@ conversation with Mr. Johansnmever at the job site and 
Mr. Johansmeyver beinc an employee of Three Soro emploved as 
a sketcher and “r. Johansneyer said he was refusing to ver=- 


form his services by refusina to sketch or would not sketch 


in the Carrier Moduline Units. 


JUDGE CONSTANTINE: Ys that the end of the offer of 


s 
nroo£? 


KR. GREEN: Yes. 


JUDGE COWHSTANTINE: YF adhere to mv suling. 


Q (By Mr. Green) After your conversation with “fr. 
Johansmeyer, did you have occasion to look at the sketches 
of this job? Ss | me 

A The tracings, yes. 

9 What did vou observe, if anything? 


A The Moduline Unites had been erased from the tracina. 


fa) Tho was the one who made those cr wo making those 


MR, BOGEN: Objection, Your ffonor. If he knows. There 
was no testimony that he was there when it was nade. 


Q (By Mr. Green) Do vrou know who was the one who was to 


make the tracinces on these sketches? 
A TY asasinme it was “ed. 


MR. BOGMNs I ask that that be stricken because the 


witness hag ma‘ie an assumnmtion., 


JUDGE CONSTAITIN™: ‘lait until he finishes the answer. 


[ 
: 
tracings? ; 


4 


~ 
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You assume what? 
WR. BOGEN: He ass mec it was done bv, Your Honor. 
THE WITNESS: Ridht, because he told me. 
JUDGE CONSTANTINE: In determining if they were done 
by Johansmeyer or not, I think he can say what he knows. | 
THE WITNESS: He said he had erased Modulines from the | 
sketch, that is from the tracing. | 
So I assumed he had drawn them in. 
Q (By Mr. Green) When vou say he erased them from the 
sketch, you mean Mr. Johansmever? i 
A Right. i I sie 
JUDGE COHSTANTINE: I will adhere to mv ruling that I 
think {it is admissible. You have connected it but your 
rights are saved, vou get an automatic excevtion, Mr. Bogen. 
MR. BOGEN: Thank vou. 
MR. GREEN: Would you mark this? 
JUDGE CONSTANTINE: According to mv notes it should be 
General Counsel 16. 
(The vending letter vas 
marked as General Counsel 16 
for identification.) 
9 (By Mr. Green) Mr. Reyes, I show you what is marked 
General Counsel Exhibit 16 for identification and ask you if 


vou can identify that document? 


Yes. 
9 Would you tell me what that document is? 
A A letter that was sent from us the Acne Climate Control] 
Corporation to Three Soro Metal, informing hin | 
MR. BOGEN: Excuse me, Your Honor. 
JUDGE CONSTANTINE: That’s enouqh. It is a letter oon 
Acme to Three Boro. He can’t describe the contents until | 
the letter is in evidence. 
TI am not saying I won't admit it. 
MR. MC GUINCSS: What was the date of the ietter? 
MR. GREENs Pebruary iSth. 
JUDGE CONSTANTINE: October what, 15th? 
MR. GREEN: February 15th. 
JUDGE CONSTANTINEG: Of which year? 
MR. GREEN: 1974. 
I will offer it in evidence. 
I object to the relevancy of the letter and 
| 
also with resvect to a letter being sent from Acme to Three | 
Boro, that is no way binding. 
JUDGE CONSTANTINEs IT'LL have’ to Look at i.t before Tf 
can pass on that objection. 
I think this is admissihle to show if they were qoindg 


to perform a contract and if they were ready, willing and 


| 


able to perform on it. 


(The pending cocunment General 
Counsel 16 was received in 
evidence.) 


Exhibit 17 for identification? 


(The pending iccument was 
marked GC 17, dated February 


MR. GREEN: Would you mark this as General Counsel 
ai, 1974.) 


Q (By Mr. Green) Mr. Reyes, I show you what is marked 
General Counsel Exhibit 17 for identification and ask you 


if you can identify that document? 


A This is a letter sent to us from Three Boro Sheet Metal 


in answer to the letter we had sent to them previously. 


Yes. 


MR. BOGEN: No objection in licht of your ruling before 


a cerca nen een 


ESET eee Ae 


Your Honor. 


{The vending cocutent was 
marked as Exhibit 17 in evi- 
dence.) 


sREEN: ‘Would you mark this as Exhibit 18? 


(The pending document was 
marked as General Counsel 
Exhibit 138 for icentification 
dated February 25, 1974.) 


{ 
| 
Q fhe letter that is in evidence as General Counsel 2 


y 
3 


show you what is marked as General 


for identification and I ask if you can 


document? 


Would you tell us what this is? 
A This is a letter sent to Three Boro verify a tele- 
phone conversation that was made. 


MR. GREEN: I offer General Counsel 


(The pending domment heieas | 
Counsel Fxhibit 13 was 
in evidence.) 


- Green) I show you what is again General Counse 


\onendix "5S" and ask you whether or not that is 


order for the Carrier ‘‘nluline Units? 


Then when you nurcnased or when you sent the order to 
Carricr, was that for thie entire unit or the cormponents, 
wnat was 

MR. 2 Ihiection, the order is in evidence. I 


didn’t obiect to that and it speaks for itself. 


from your company? 


MR. “yo order is written in technical lanruace, 
I will let hin interpret the order. 
THE WIT.ESS: It was for the cormmolete unit as we under=- 


stand it. 


- 


(By Mr. Green) The complete unit? 


Right. 


< - aoe i? 


That is the unit with the nlenum box attacned? 

Yes. 

JUDGE CONSTANTIIEs Ke just pointed to something, the 
record should show that it is esr ent’s ciznibit l, even 
though it is withdrawn. bag ae eae 

It should be clear that you are referring to the actual 
physical Mxhihit 1 which is here in the room, 

Q (By Mr. Creen) low, did vou at any tine make any 
arrangenents to have -—= pursuant to that purchase order of 


the Carrier Moduline Units cone in component parts to be 


fabricated sonewnere else? 


so Se 
2 
you at cnv tine anter an aqreement with Three. Bore 
£0 allow Tnree coro to fabricate the boxes? ; 
ft) 
MR. BOGMI3: Objection, Your ‘loner. The acreement be= 


tween tnree Lore and the modification, they speak for them= 


selves. 


ij 
| 
MR. CROLIs I con*’t know that they speax “or themselves 


JUDGE COMUSTANTTINE:s £ +5111 allow it in ¢ai> Three Bore | 
claims that they had a right to fabricate. I want to know | 


if they did or not. 


TUL WITNESS: Ask the question again, os 


9 (By Mr. Green) In your acreement with Three boro, did | 


j 


you give Three Bore the right or was there an arrargement 
between you and Three Soro that Three Goro would fabricate 
the box, the plenunz? 


A NOs 


CROSS EXAMINATION 


Q (By Mr. Bogen) In response to something that Mr. oreen | 
had asked you, you say you saw the sketches, the drawings | 
for tha Van Ltten job at a time when thera was erasures on | 
it, is that correct? 
A Yes. 
Q Tad you seen the drawings hefore that time? 

WOe 


Did you examine the erasings? ‘-itidrawn. 


Do you know tne date you saw tie erasgings vourself on 
than? 
A ihe same day whon we had the job meeting, the 13th of 
October 1973. 
Q Prior to that time you said you had not seen then? 
No. 
2 I show you wnat is General Counsel's Exhibit 2, the 
Appencix that we have added. 
I believe it is marked T-l, is that right, Mr. Green? 


MR. GRoiws Yes. 


(By Hr. Bogen) The quotation dated October 8, 19737 


A Yes. 

Q That is marked T-l, jo you recall reading the first 
paragraph of that letter before? 

A Yes. 


Q And in that document where is the statement of the - 


withdrawn. 


~- ; 3 - - 


-In the agreement vetween you and Three Poro, ‘ou sneak 
of a quctaticn at page 2, do vou see that, sir? 


A Yes. 


~~ = 


Q Wow wnat doe3z the word quotation mean? 
A Well, quotation, we refor to that as a quote, that is 


the orice given on something. 


You mean -— we agree it ~2ant price of the iten? 
Yes oe 


Where did the price of the item anpear on the Cctoher 


| 
| 
| 
| 


| 
| 
Q That was the price for the — was that the rrice a1 ! 
' 


in paragrapa one, two, three, four, five. 


you under:tood it for the itens set forth in paragraph five? | 
A Yes. 


Q Yeu read »~aragraph one hefore indicatina 2 reference to 


the plans and specifications. 


| 
would you read caragzaph four, was that part of the 
price structure? 

JUDGE COUSTANTIE: Take a look at it first. 

STE WITNESS: Yes, it was. : 
Q (By Mr. Seqen) Would you read paragraph four? | 
A We take excention to the following, removals of cuct 
work, cutting, catching, nainting, rusekeevinc, nine wan! 
testing and balancing, thin tube enclosures, >lennums for 
Carrier (nits, supply outlets (fire damers through interior 
walls, dunnage steel, flashing, hold harmless insuranca, 


bonds and over-tine). 


Q That was your understanding that tna slenuns for the 


Carrier Units were to be fabricated hy Three Zoro on this 


quotation? 

A NO, Six. 

Q I show yon General Counsel's Mxhibit 17 and T ask vou 
to read to yourself paricraph five — excuse me, narartranh 
four on nage l, 

A Yes, what about it? 

Qo And having read that, with respect to tha cuotation, 
wasn't it a fact that Three Boro was cuoting the fabrication 
of the plenwas included? 

BR Tt*s excluding. 

Q I@e*s inclidirg? 

A No, it is not. The paracranh takes excention to the 
following. That is, he was not quoting to fabricate the 
plenuns. i 


Q “Jasn*t he quoting in his last paragraph on GC 17 that 


the plenmas, that they came with the unit but that he was 


Claiming to make then, isn’t that the gist of GC 17, the 


in front of you? 


A Yes. 


Ms y ~ “ 3 
1%. ett fh NS ‘ Rie Me ee a ee rl, ert at 


last paragraph? 

A No. rae 

Q Prior to Pebruary 21, °74 the date of GC 17, vou have i 
Q Prior to that time did the question come up with ee 


to “Three Boro'’s fabricating the plenums for tne units? 
A Yos. 


Q Wasn't it Threa Boro's rosition at that tine as set 


forth in the Pebruary 2ist letter GC 17, that they were 
ander the i:pression that it was to fabricate the olenums? 


A io, sir. 


DANIEL FPRAMTITO 
was callet as a vttness, hiving heen duly sworn by The Judge, 
was examined and testified as follows: 
JUDGE CONSTAITINE: Be good enough to dive vour nama 


nd address to the renortcr. 


lew York. 
* “prnecr EXAMTUATION 
(Sy Mr. Green) I'r. Praqnito, by vion are vou emploved? 
Carrier Cornoration. : | 


Q In what capacity? 


} 
™IE WITMSSs Daniel Pramnito, 292 Moulder FPoad, 3 


A I am the encineering section manacer for the inducti 
unit, fan coil unre and Madiuline Units that are et 
ia Tyler, Taxas. 


Q You are takinae of air conditioning units? 


A Yes. 


Now lonad have you been esmloved by Carrier? 

Por seventeen vears. 
Q Do you have a professional cntree? 
A Yes, IT have a hachelor of Science Oscree fron Syracuse 
University. 
Q I would like ad os tell me what your area of responsi-ge 
bilities are an?! what pur duties are? 
A T handle all of the enginoering which is involved with 
manufacturing, service, installation vroblems. 

T handle all the snecial encineerine desicns of the 
various products. Acain the Modulines, induction units, fan 
coil units. 

Q How long: have you done that particular type of work? 

A Since 1958. oa ade... ‘ 
q Are you familiar with the 377 and 37 A Moduline Units? 
x Yes. g ++ 

Q “ith respect to the 37P, you were emloyed by Carrier 

at the time that that unit was first dasigned and came ont? 
A Yes, I was involved in some of the initial develormment 


work on that, 


Q (By Mr. Green) Now Mr. Frammito, are vou familiar with 


this job involving Staten Island Community Colleqe in New | 


York City? 

A Yes. 

nq Could vou tell usa when you became faniliar with that 
jot? 


A As far as the date oes? 


| 
| 
| 
| 
| 
—- | 
A Sometime in 1970 I believe it was, | 
9 D2d vou have occasion to visit that job? | 
' 
A I visited I qvess it was the Fssex Shect Metal Conparry'¢ 
shop. | 
You did not visit tha job site? 
Ro, I never visited the jab. 


Wow Essex Sheet Metal Company, what was that company? 


That was & company that made a olenum that was soing to 


local 28 mambers and has a contract with Local 28? 


MR. BOGE]: Yes, collective barcaining acreement and 
further they are members of the Fmolover's Association and 
are Lound between the collective harcainino aqreement betwee 
tae armmloyces and the local. 

JUDGE CONSTANTINSs Is that a stir i1lation? 


MR. GREEN: Yes. 


be mated with our Moduline Unit. 
MR. GREEN: Can we have a stipulation that Z2ssex emplov 


JUDGE COUSTAITINE: Very woll. 
q (By Mr. Grean) You visited tha ‘usex shov, is that 
correct? 
A Yes, I believe it was the shop. 
Q Where was that located? 
A Somewherea close to LaGuardia Airport. I was met at 
the airport am! it was only a short ride from the airport 


the shop. 


What was the puryi se of your visit to that shen? 


To take a look at a plenum that was fabricated. 
Pabricated by whom? 


Essex. 


Q When you arrived, did you have conversations with 
principals of Fssex and did you observe anything? 
Yes, I observed their prototype plenum. 
What did you observe? Re 
What I saw? 
Yes, I would like you to tell me what vou saw. 
What I saw didn't have a chance in the world of working 
reported in my report. PaO MS ak ik feat a hu 
MR. BOGEN: I ask that that be stricken as not responsive. 
is the man's opinion. : ™ 


The question is what he observed. 


MR. GREEN: I will not ask him to tell us what it was 
that he ohserved chat caused that opinion. 

JUDGE CONSTANTINEs: %Y will allow the question. 
a: (Sy Mr. Green) Tell as what it was that you observed 
that led you to that coinion? 
A I saw @ plenum which was made, it had two rectanqular 
slots in the bottom portion of it and in the middle hetween 
the longitudinal slots it had an angle which was T helicve 
welded to provide soma supnort and this anqle would have 
interfered with the mating with the Carrier ’duline. 

The mating of what, sir? ai ne ett 


fhe mating of the Moduline to the vlenun. 


JUDGE CONSTANTINE: Let me ask a cuestion subject to 


objection by all parties. gies ab 


Di ~“u discuss this statement of yours, your statement 


being that it wouldn't work, did you dise:ss that with any 


official of Essax? Ga Le ee 
THE WITHESS: Yeas, I did. 
JUDGE CONSTANTINEs Go on from there. 
fey Me. Green) Tell us what the discussion was. 
MR. 30GEMN: Obtection. 


JUDGE CONSTANTINE: I don*t want a lot of conversation. 


T want to know what you pointed out was wrong, if anythina. | 
THe WITNESS: I exvlained the reasons why it wouldn't 
work. 
Q (By Mr. Green) Wall, were vou more specific? 
MR. BOGTN: FY obtect to that. 
JUDGE CONSTANTINE: YI won*t allow him to ao into detatis. 
The fact that it wouldn't work and the fact that he called 
it to their attention is admissible. 
Q (By Mr. Green) After von visited that shon, the Zssex 
shop, did ymmake any reports to vour suveriors? 


A Yes, X did. 


on 


Q Did you have occasion to visit that shon any other time 
A 


No, I didn’t, cee a es os 

What happened with resnect to vour visit? 
A My involvement on that job pretty much ceased. 
9 So is it true that vour knowledde of the total joh 
other than that visit would inlet ag of that narticular time? 
A Yes = 

MR. BOGEN: Objection, Your Honor. 

JUDGE COMSTANTINE: He just wants to know if he made an 
other visits and he said no. 


MR. BOGEN: He already asked that cmestion. He asked 


nezer question. 


Y will withdraw the objection at this time. 
JUOOGE CONSTANTINE: All ricdht. 
| 
(By Mr. Green) Your involvanment ceased when? | 
| 


A Shortly after % wrote mv revort. | 
| 
Q New, aid you have anv involvement with resnect to the | 


Police Neadauarters Building 4ob? 
A Yes, I did. 


Q Would vou tell us when vour involwement with that job 


came about? | 
A I belicve sometime in 1969, | 


Q Would you tell us what vour involvement was with respect! 


} 
te that job? oe ; rca | rea ame el Ae | 


of the Carrier Moduline,. : : ere 71a | 
Q Did vou have occasion to visit Triangle with resvect to 
the question? : ce | 


MR. BOGEN: I object, Your Jonor. I didn't mind that 


SBS 


should he getting yes or no answers. 


A My involvement was to »-rovide a desicn, special design | 
| 


Mere Creen had one or two leading cunestions. I think we 


MR. GRELTi: That he visited Triancla? 
MRe BOGEN: Yes. ra 


I object to that specific question as leacdina. 
JUDGE CONSTANTIncs I don't think so. You may answer 


the quastion. 

THE WITNESS: Did I visit the Trianqla Sheet Metal 
Company? 

(By Mr. Green) 

NO. 

Did they visit 

Yes. 


Would you tell us about when that occurre()? 


I believe tnat was in December 1979. 


Q Can you tell us in what connection that visit occurred? | 


A We had a unit mock-up installation in our Svracuse 
Laboratory. 

Q What took place? 

A The vurpose was to check out the installation orncedure 


of the unit. 


4 Did vou make any observations with resnect to Trianqle' 


making of the plenum or the box? 


JUDGE COUSTANTINEs Were vou able tn observe it? 

THE WITM™TSS: Pardon me? 

JUDGE CONSTANTIUE: Were you able to ol:serve the pleni 
THE WITNESSs Yes. 


(Sy Mr. Green) What did you observe? 


a 504 


A 


The method of attaching the inner supply connection 


will present some problems at the tine of installation. 


Q 


A 


proper seal, air seal. <r 


Q 


Would you tell us why? 


It was very difficult to insure that you would get a 


If there waan’t a proper seal, what consequences might 


that have? 


aA 


Q 


A 


Q 


Loss of air and more importantly, noise. 
Tnat unit was the 37P unit? 
Yas. a 


4 


I would like to ask you as an envineer, what differcncegs 


if any there is between the 37P unit and the 37A unit in 


terms of maxing the plenum box and mating it to the control? 


A 


Q 


A 


“Making the plenum box — 
-— and mating it to the controls? 


Tne 37A desiqn is more independent ar,’ actually devends 


on tne box for its atructural rigidity. 


MR. GREDMN: Would you mark this as General Counsel 


Exhibit 19, I believe? 


Q 


(The pendine ‘iocrment was 
marked as Goneral Conngel 
Exhibit 19, one <diaqram.) 


(By Mr. Green) I show you what is marked a3 General 


Counsel ixhibit 19 for ideutification and ask if you can 


identify that cocunent? 


Yes, that is a croes section view of the ‘Moduline Unit. 


The 37A. 


Of which Modulinge Unit? ae Se, 
JUDGE CONSTANTINE: A? 


THE WITNESS: A. 


: a 
MR. GREEN: I am going to offer this in evidence at 


this tine and the witness may be referring to it as he 
testifies as an illustration. re 
“MR. BOGRH: Is that seing offered now? 


MR. GRED: Yes. 


MR. BOGEN: Y would Like to have a minimum voir dire. 


<> ceesmuamssenpeanenstigat tue emmesssamictiitatits annem Asin te eT ens 


SSS SS 


VOIR DIRE ZXAMINATION 


(Ry Mr. Bogen) Did you prepare this cross section? 


i* : pie 


A draftsman did. 

Did you prepare that? 

Literally? 

cc 13 for idmtification? 

It was orenared for me at my direction. 


Did you vrepire it yourself? 


You mean did I literally draw it? 


Yes. 


SUDCGER CONSTAITPINEs Okay. a 


NO. 


NO> 


9 Do you know what unit was used or what item was used 


Were you there when it was drawn? | 
| 
| 


with respect to the rodel, what was used as a model for this! 
draving? | | 
A Mem Bee a tarot Ge | 
MR. BOGEN: I object to its being introduced, Your Honok. 
JUDGE CONSTAUTI“S: Let me ask him a question subject tb 
objection by all varties,. | 
Do yon know if this i3 an accurate reproduction? 
THE WITNESS: Yes, it is. 
MR. BOGINs: I nave no objection tuen. 
JUDGE COUSTANTINEs I vill admit, mark it received, Mr.| 


Renorter. 


(The pending Jiaqram was 
sarted as SCeneral Counsel 
Exhibit 19 in evidence.) 


(By Mr. Green) It is a prelininarw cuestion. 

Coul® you tell ns whether or not this unit is nore 
complicated or less complicate in its Anedue than the model 
37P unit? = es ee ee oe 


MR. DOGZEN: Objection, Your ‘‘onor. 


JUDGE COMSTAIITNE:s IY will allow it. 
fT! WITHLSS: It is more cormlicated. 
@] (ty Mr. Green) “orld vou tell us whether or not in 
conrecticn with the desion, the motel 37A unit would he 
easter or hardier to have the plenum section fabricated out- 
site of the Tyler, Texas plant? 
MP. BOG: Oh4decticen,. 
JUDGE COMSTAMNTIMEs I will altow it. It is one of the 
issues of the case. 
MR. SOGEN: As to whether or not it is more difficult? 
JUDGE CONNTANTINE: I assume that thev are coinqg to 
coatend that it is better for them to prodnce the whole 
thing than to have some of it produced hw them and sone of 
it »by songone else. 
TE WIT'rssS: Phe nolenum is much more difficult to be 
put on separatelv. Sang 
Q (By Mr. Green) On which? 
A The 37A as compared to the 37P. 
Q Why? : Pa Gh ae altar 
A The structural, the control vart of the mit, the beliovws 
| 


assembly part of the unit is avart of the nlemm. It has to! 


be attached to the plenum in order to be adjusted or calibrathe, 


( i pS ies hd cae | 


0 waren Clad te -—< Ee er oS a 


A It is really this calibration or adjustnent tha+ is the 


whole heart of the unit, 

Q Can you tell us what you mean bv adjustment and cali- 
bration? 

A Yes, the final nerformance of a unit is qtuaranteod by 


Carrier and has to meet an air quantity recuirenent, a plentn 


pressure revruirenent and bellows oressure reruirenents and | 


these linits have to be held within vlus or minus ten percent. 
| 
There is a factory adjustnent, this adjustrent is basicall- | 


adjusting these cut-offs, the cut-off blade which is this | 
green item on the cross section view here, adjusting that 


slot so that you cet the correct air cuantity at the correct | 


' 


| 
pressures. | 


Q In resnect to the calibrations and adjastrent, would 
you tell us whether or not that may desnend unon the air 


temperature on a particular day when it is heing done? 


HR. BOGEN: I object to the cestion. 


' 
| 


JUDGE CONSTAHITINE: You are qoing into unmnecessarv coe 


tails. I will sustain it on that qround,. 


MR. MC GUIULSS: May I be heard, Your Ilonor? 
JUDGE CONUSTANTINE: Go ahead, 
MR. MC GULEESS: I would not nake a decision on the 


ground of one thing being better than another. “he question 


is what is tne history and second, is this contract betveen 
Local 28 who is a party and the party of the contract. 

I'm not a technician, I wouldn't know the cifference 
between A and B — ‘ 

MR. BOGDYs It is material. 

MR. MC GULIZSS: Your Uonor, we dort wish to go into al 
of the technicalities of the unit and we don't provose to. 
We think a very iaportant issue in the case is wiicther or 
no. the unit could even be made in view York as cemandcd by 
Local 2) and in order to explain that issue or in order to 
speak to that issue it is esnantial to go into scone of the 
tecunicalities to snow that it cannot be done. 

I thinx that is what the previous question went to and 
I susmit taat from tuc standpoint of Carrier the case will 
not Le — the record will not fully show the prohlem unless 
there is at least sone information with respect to sone of 


these technical problens. 


JUDGE CONSTANTINEs I will adhere to my rulina,. 


Q (By Mr. Green) You sooke about calibration, with 
respect to calibration are there certain types and without 
telling me what the machines do, what the technical details 
of the machine, there are certain types of machines owned by 


Carrier that handle calibration? 


THC WITNESS: The ansver it yes. 
(By ‘te. Grecn) ‘era ara those machines located? 


In Tyler, Texas. 


MR. GRERM: I offer to prova that “ey cost five thou- 
gand bucka apiece and with respect to calibration ‘function, 
the emmlorrees in the Tyler, Texas pliant, will «ou teii us 


whether or not thev receive any special course of eraining? 
THE WITILSS: Yes, they ‘co. 


2 (By Mx. Green) Could you tall us whether or not the 
Tylar, Pexas plant is mecifically desiaqned aml run for the 
purpose of having twese unita manufactured inclu:!ing the 
plenums and the control units? 


A Yao, it is. 


Q (By Mr. Green) Are the amployees in Carrier's Tyler, 
Texas plant spacially trained for the function of making the 


plenums or calibrating the plenums on the controi units? | 


li 


Yes. 

Are there supervisory and management veonle in Tyler, 
Texas at Carrier’s plant and do thev svend a substantial 
portion of their time and are they specially trained for the 
purposes of calibrating the model 37A and 37P anits so that 
the units work in connection with the plenum box and the 


z 


controls? 


t ney do * 


Q (Sy Mr. Green} Would you tell us whether or not the 
fabrication of the plenum boxes and thereafter the mating 
of the plenum boxes to tie controls will be mora difficult 
outside of Carrier's Tyler, Texas plant? 

MR. BOGEN: Objection, Your Honor. 

JUDGE COUSTANTINE: Let me add to that — by persons 
Other than Carrier or manufacturers or whatever you want to 
call than othar than Carrier? “ps 

THE WITNESS: It would be extremely difficult. 

JUDGE CONSTANTIUBRs I overrule the oLjection. You hava 


exception Mr. Sogen. 


Q (By Mr. McGuiness) Are you faniliar with sic patents on 


the Moduline mits? 


| 
PURTIER DIRECT CXAMINATION | 
| 


Q (By Mr. MeGniness) ‘ill you answer the question as 
phrased by the Judce, Mr. Praqnito? 

A There are patents on the 37A and P, ven. 

¢ Would fabrication of the plenums on the Moduline Units 
here in New York in Local 28 shons remiire permitting such 
shops to usa those patents? 

MR. SFitz Objection, Your fonor. That is a leaal 
euestion as to a patent attorney and this witness is not 
qualified to that by any stretch. 

JUDGE C™ISTANTIVEs I will allow it. 

(By Mr. McGuiness) Would vou answer the question? 


Yes. 


Q (By tir. McGuiness) Let me renriirase my question then, 
Mr. Frarcdni.to. 

Thelteove vou testified that certain portions of the 
unit are covere! by patents? 


A Yes, 


ions, of those portions of tae units which ara covered 
by patents, have they ever neen made here in .iew Youu City 
by members of Local 2%? 
A Yes, they have, 
Q which ones? 

The making of thie plenum, 


Yow frecuently Sas that occurred? 


To my knowledae, on the Staten Island job -— | 
“nN. BOGRE4: Please raise yonr voice, IY am having troubl 
| 


hearing ‘ou. ij 
TPE VITTSS: The Staten Island job and the Police 


Headcuarters job and there may have been one or two other 


vod ae 


minor fobs. 
Q (By Mr. McTuiness) “ut that is the extent? 

OSI: Ojection — TI an sorry, 

WI™TSS: To mv knowledae, yes. 

NOGTN: IY object to the question. It is a summary 
of the witness’ testinony and it in renetitious, it is arque 
mentativec. 

JIDGM CONSTAITTINEs Iwill allow it. In other words, 
the question saves the axtent is Staten Island, Police Ueade 
quarters an! a few minor jobs, that is what he means by 


extent or that is the vay I interoret it. 


Q (fy '&. MeGuiness) Is the Holuline Unit either the 37P 
or 374% series made by any other manufacturer other than 
Carrier? 
A NOs 
* 
MR. MC GUINNESS: Your Honor, I would like to make an 
offer of rroof in connection with Mr. Pragnito’s testimony 


resvecting these inore technical areas that you did not wish 


ts take. ‘2c Siri =o 3 1 os at a : ,34- 


ie 


JUDGE COMNSTANTINEs That was aginst Mr. Green, he will 
have to make the offer of proof. 

MR. GREDis I will make the offer of procf tren. 

MR. BOGENs Well, at this time, Your ‘‘onor, just so the 
record is clear, I thought the normal procecure would be ny 
onportunityv to crogs oxamine the witness. fue 

T have no objection that Mr. Grean ask for further 
testimony. : ‘ 

JIDGE CONSTANTIVE: It is a belated offar of nroof with 
respect to sone questions he asked which you ovjected to. 

I sustained vour objection. 
He now wants to make an offer of proof. 
MR. BOGENe I have no objection to that. The last 


thing was =- that I was coing to ask soma questions and Mr. 


“4 
fe 
Z 
Ga : 


Green interjected. yak | 
JUDGE CONSTANTINEs Let the record show that they ~a/e | 
a request to delav your cross examination until they make an| 
offer ef oroof. 
MR. BOGEN: To which I hawe no abjection. 


JUDGE CONSTANTINEs Since vou have no objection that 
rectugst is grantad. -~ 

MR. GREFW: If this witness were allowed to tastifwy he 
| 
would testifv that the calibration necessary to have the 
plenum box wed:ted to the control unit done in Tvler, Yexas | 
involves cali:ration stands costing about $5,000 apieace | 
which have comrlicated inetrumentation relating to airflow 
mechanimns an! that it is.necassary to have sunervisorv and | 
engineering e-mlovees of Carrier presant during this calibra 
tion process because of the special “nowlecce to iaindie un= 
usual problems available only at the factory. 

JUDGZ CONSTANPINE: You have evidence of that in there? 
I don*t think thers is evidence on that. 


MR. GRITN:s You excludad the details, 


JUDGE COUSTANTINN: I gaid you conld atk if the volant 


was suvervised with engineering personnel. nt, 10 aneat, 


that is part of your vroof, vou have a riqht to make it. 


MR. GREIN: Anc that with resnect to these units the 


37A unit, the controls and the plenim hoxes are fabricated 


| 
tocether and it is after that fabrication that the sida nane 
are then claced onto tna unit, namely these panels. i 
Jicating.) On Respondent's Exhibit 1 and thev would be on | 
CC 9 labeled side panels. 

MR. MC GUINESS: 19 instead of 3. 

MR. GREEW: Yes. And also diffusers are added at such 
tine ani when thase particular items are adced to the unit 


} 
their addition chances the airflow delivery and requiring at) 
{ 


that point or at that time recalibration of the unit to settee 
sure that the wmit will perform ina satisfactory ¢ 

Ia other words, the installaticn of the side 
diffuser panels later requires 4 recalibration of the plenuz 


box wedded to the bellows portion which is — tha bellows 


i 
j 
portion anc the other inside portions of the unit which are | 


described in General Counsel Fxhibit 19. 


REDIR.CT CAANINATIC:: 
«w ° (By “re. Green) (t%. Framito, you testified in 
response to "r. 2oven’s questions that Trianrle fabricated | 


the boxes differently than Carrier fabricated the box, 


would you explain how, in what way was it different’ 
A The Carrier desi-n, the tlenum was rart of the base 


unit and basically it was an inte,ral desizn. Whereas, the 


~ eter = 


= 8 a 


Showcietes coger: " 


acs celle cantina: seamen cieragplnna area aa 


age es 


Triangle plenum used at police headquarters was basically 


a four sided rlenus. 
a =r. Bogen asked you on cross exanination whether or | 
i 
mot there were any complaints wder the warranty with | 
respect to the pelice headquarters job, were there any | 
complaints that you are aware of? 
mR. BOG: Objection. 
JULGE COCs TAITItice I will allow it. 
Yes. 
(3y Kr. Green) Tell me the nature of the complaints? 
Tnere were rroblens discovered durins the installation 
where we had lea-s. : 
Q Did you -o to the jobd site as you testified in 
| 


response to on cross-exanination? 


Yes. Se : J 


‘ 


Jere those the three visits that you nentioned? 


That was one of the visits, yes. 


Tell ne what the purpose of those -—- there were three 


visits I understand that you went to the job site on April, 


*71, January °72 and October ‘73, can you tell ne the 
purpose -—~ strike that -- what the purrose of these three 


visite were, the same or different’ 


A They were basically three different reasons. 


S Tell me as s.:c-tly as you can the reasons starting 


with April °71, tell me what the rurpose of your visits to 


the police headquarters job in April 1971 was? 


| 

| 

| 

j 
A I went down there in Acril *71 to check out the 


method eof suprlying the air commection to the rlenun. 


A im January °72 I visited the job site to have some 


| 
{ 
| 
2 In January *72, what -as the rroblen? | 
| 


éisecussions on a rroblen that had come about because of a 


product improvement we had oamde om our unit and it iene 
in some interference rroblena. ie _- | 


re What was the nature of thet? 


“Wk. BOCET: Objection. 


(Sy ix. Green) ‘“ithout bein, technical — 


JUDGE CO.STANTIN2: The fact that there were inter- 


ference problems, is enourn. I will not -o into the detaile. 


I suatain the objection. 


Q (2y “r. Creen} What was the rurvose of your visit in 


Ceteber of °727 


A To check out some leaks. 


JUDGE CChSTANTINI: What? 


THE WI7Tic5Ss1 Check out some air noise leaks. 


MR. GREEN: ‘To continue, tne offer of proof would be 
if Mr. Contardi had been permitted to testify, that he would 
nave testified that the engineering supervisory personnel at 
the Carrier Tyler, Texas plant, spent approximately one half 
hour to one hour each day fine tuning the calibration equip- 
ment used to fabricate moduline units i.e., the modei 37p, | 
and the 37a series; that performing calibrations in the field! 
would require calibration equipment at every location with | 
the trained and experienced personnel requiring engineering 
supervisory employees to operate such equipment; that a sup- 
stantial and constant volume of calibration work is required | 
to achieve and maintain the skills necessary to perform such ) 
work satisfactorily; that calibration is performed before side 
panels and diffusers are attached to the unit; that geeelsbes+ 
tion is some times required after final assembly, and that 
side panels and diffusers must be removed to perform this wort: 
and that Carrier has unsuccessfully tried to find the defects) 
prior to final assembly in its own plants. | 

If wr. Contardi had been =-:rmitted to testify further, 
he would have testified that special seals and tees are used | 
to avoid leakage problems: that leakace is investiyatead as 


part of the calibration progress: that it is not possible to 


maintain required dimensions, due to the fact the plennuns 


¢ 
é 


are not made in Carrier's factory, or in a similarly equipped 


manufacturing facility; that sheet metal fabrication shops 


in New York do not work on >lunnums solely required to assenble 
the moduline project; and that Carrier cannot properly war- 
rant the quantity and the performance of the moduline units 


that are not assembled in Carrier's factories; and that new 


oN 


models 37ag, and 37ah moduline units created even more aif- 
ficulties for fabrication outside of Carrier's factories, 
because of their cuesign and concept. That completes the 


offer of proof. 


MR. BOGEN: If Your Honor please, with respect to the 
offer of proof, the nature of the offer of proof generally, 
though the parties have a great liberal opportunity to pre- 
sent offers of proof, the statement read in as an offer of 
proof this morning, and portions of the offer of proof yes- 


terday, contain legal conclusions; contain characterizations, 


eontain areas where the witness that is for Carrier -- I just 
put down for example "Would not properly warrant" and "diffi- 
culties and problems” that type of thing. 

If, in fact -- and I know his Honor nas already ruled 
to exclude that -- if, im fact, the Board at some future date 


and some reviewing authority should rule tnat that type of 


| 


matter should be relied on, I respectfully ask and would have| 
the record reflect, I would like an opportunity to rebut that! 
material and that proof, if it is ultimately included. 

We are confronted with a situatian that is worse than a. 
Hopson's choice. At this point I can't pursue it by reason 
ef the fact that his iionor has excluded, by definition, this 
material, because it is in the nature of an offer of proof. 

I don't want to be confronted now with having rebutting offer 
of proof. I simply azk that I be afforded an opportunity, 


if this evidence is included at any time, the opportunity to 


rebut it. 


MR. MC GUINNESS: Your Honor, we have also worked out 


some stipulations on two other problems, if I may rrise therm ! 


. ORe was that it is hereby stipulated and agreed that 


at this point. Yeh ee fe 8 , <. | 
i 
\ 
| 


Carrier 37p and 37a moduline units are sold throughout the 
{ 


’ 


United States anu that such units are installed as fabricated! 
in Carrier's yler, Texas, factory, including the plennun 
portion, hy members of Locals of Sheet Metal Workers Inter- 


national Association without objection, except in that area 


Examples of such installations are shown in GC Exhibit 


| 
| 
within the iuriadiction of Local 28. 
| 


8, with the deletions noted. 

That is the end of the stipulation. 

And I should point out that GC 8 was withdrawn, I believe 
it was mirked for identification, but I believe it was with- 


drawn. 


MR. GREDN: That is correct. So it would be now a part 
of the record as GC Exhibit 8. ies ; 
JUDGE CONSTANTINE: Let's take one thing at a time. 
Does everybody ayree to the stipulation? 
MR. BOGEN: I agree. 
MR. GREEN: I sc stipulate. 
JUDGE CCNSTANTIZNE: How about you, Mr. Rothberg? 
WR. ROTHBERG: I have no comment at this time. 


JUDGE CONSTANTINE: All right then, that stipulation 


-_—s sone ow - --<- 


| will be accepted. 


Now my notes show, and my notes aren't final, the Court 
Reporter's notes are, but these notes show that GC 3 was 
identified, but was never offered. Now I could be wrong. 
at this time do you offer it? 
MR. GREEN: Yes. 
JUDGE CONSTANTINE: Show it to counsel, and see if there) 
is any objection. : one 


2. BOGIN: Your donor, there is no objection, we re- 


viewed this document before. 

MR. ROTUBERG: I agree. 

JUDGE CONSTANTINE: And I assume Mr. McGuiuness does. 

MR. MC GUINNESS: Yes. And I think I pointed out we 
have made certain deletians in this exhibit, and those dele- 
tions are installations in New York City. In other words, 
within the jurisdiction of Local 28. 

JUDGE CONSTANTINE: Very well. So I am going to mark 
my notes showing that GC 8 has been received. Mark it re- 

| ceived, Mr. Reporter. 
“” .... (Bae document, heretofore 
marked General Counsel's cx- 


..~ Ribit Number 8, was received 
in evidence.) 


MR. BOGEN: It is received with the deletions as shown, 
with the modifications of the deletions, Your Honor. 
JUDGE CONSTAUTINE: In other words, there are modifica- | 
tions in there, except deletions as to Local 287 are . |. 
MR. BOGEN: Originally, it was intcduced with the ial 
thing, without the stipulation, and I have no objection to | 
it being introduced now, with those crossed out. | 
JUDGE CONSTANTINO: As I understand it, they are being | 


physically deleted. : 3 Sho Wate 


MR. MC GUINWESS: Mr. Green is doing that now. 


| 
MR. LOGEN: If Your Lonor please, so that there is trio | 


misunderstanding with respect to our position, just so iene | 
is no mistake about it, I have not changed cur position ene | 
practices outside the New York area are immaterial and irrel+ 
evant to His Honor's considerations. This stipulation, in | 
effect, deals with testimony, proposed testimony of several | 
witnesses as to what takes place outside of New York City, | 
which His Nonor has excluded, based on my objection. I am | 
not saying that my objection is now withdrawn, or that I have 
changed my position. I am, at this point, stipulating only | 


| 
for the purpose of indicating that that is factually the casa. 


Now I am reserving my right to object to one: the stat 
iality of it, two: the relevancy of this situation, and icon 
again, this anticipates, consistent with His Honor’s ruling, | 
a defense that has not been introduced as yet by the hiscene~| 
ent; that is, of historical, traditional work etc. | 

I don't by any means or in any manner wish to waive this| 
objection. However, since we have come to the end of the | 
case, I have no objection in terms of there physically being 
part of the record. It is a mechanical problem as far as I 


am concerned, but I don’t want the record to reflect, or His 


| 
| 
| 
| 
Honor to either be remiss or misunderstand my position, one: | 
| 


13 material and irrelevant to anything before His Honor. And 


two: that the offer, at this time, of these factors antici- 


"i 
Pt 
i 


14 


16 | reason. But I don't want any attempt to accommodate counsel, 


15 | pates a defense, a defense that might be incluced for that 
v7 in terms of expediting the presentation to misuncerstand ne. 


a have no objection to this physically being presented at 


19 | -his time. - ies 

20 JUDGE CONSTANTINE: Let me see if I understand you; you 
a1 are saying that in order to prevent a new trial in case I 

22 || turn out to be wrong, you agree that these are the facts, but | 
23 || you object to my consideration of them. 


ad MR. BOGEN: Exactly, for the reasons I have stated. 


25 
JUDGE CONSTANTIN2: That is understood, yes. 


610 2 | MR. GREEU: Yes. : 


JUDGE CONSTANTINE: So if it turns out I am wrong,the 


} 
' 


Board won't have to send it back, because you have agreed that 


1 


the facts are so, and in case I am wrong you are including 


| 
4 them. ee ae - : | 


si 


| 
| 
| 
| 
You want the record to be included; it is more than an 
| effer of proof, it is a fact to which the varties agree. 

| 


8 MR. BOGEN: Exactly. 


MR. MC GUINNESS: We were less than successful in re- 
solving another conflict, but at least we mace some progress 
on it, and that has to do with the position which I raised 


the first day of the hearing about a cessation of the instal 


I reserved the rigot to ask tnat tne record remain open for 


further proccedings, because this just having occurred, we 


‘ 

i 

| 

om 

lation of the unit at Babies tiospital, in which I said that | 
| 


have not had a chance to investigate and didn’t anticipate 
we could during the course of the nearing. 

JUDGE CONSTANTINE: I recall that, yes sir. 

MR. MC GUINNESS: Now we have agreed upon a stipulation 
that covers all but one portion of this situation, and I 
would first like to read that stipulation into the record. 

JUDGE CONSTANTINE: All right, Mr. McGuinness. 

MR. MC GUINNESS: It is hereby stipulated and agreed 


that, on or about March 3, 1975, members of Local 28, employe 


by General Sheet Metal, Incorporated, began inatallation of 

| carrier 37af moduline units at Babies Hospital “ddition, pur- 
S eudick to an agreement between General Sheet Metal, Inc., and 
H, Cohan Contracting Corp. oe 

The agreement is in the record as GC 2, appendix (y). 
And continuing the stipulation: that on or about March 


7, 1975, a meeting was held of the Joint Adjustment Board, 


established pursuant to the collective bargaining agreement 
| between Local 25 and the Sheet Metal and Air Conditioning» 


| Mational Association New York City Chapter -- this agreement 


is in the record as GC i, appendix (e) ~-- that at this Joint 


Board ueeting, representatives of General Sheet Metal, Inc. 


| were present; that at said meeting, charges brought against 
' General Sheet Metal, Inc., on or about November 7, 1974 -- 


which are in the record as GC 2, appendix (aa) -- were dis- 


cussed. And representatives of Local 28 proposed adontion 


i of the resolution set out in GC 2, appendix (bb); and that no! 


final action was taken on said proposed resolution or on any 
other disposition of the charges against General Sheet Necad. | 
Inc. at this meeting. 

That completes the stipulation. 

JUDGE CONSTANTINS: I assume Mr. Green concurs to it; 
is that correct, Mr. Green? 

MR. GREEN: That is correct. 


JUDGE CONSTANTINE: tow about Mr. Rothberg? 


ROTHBERG: That is not factually correct. 

GROEY: We left open certain factual matters that 
subsequent to that meeting. 

ROTHSERG: It doesn’t give a full picture of the 


| 
kind of differences, it gives a partial picture of what occuy- 


| 


i 
{ 
i 
\ 
i 


| 
| 
| 
{ 
{ 
| 
i 
| 
4 
| 
| 


1 
{| 
{ 


red on that date, not an actual picture. 

MR. GREEN: Well, we weren't at this meeting. 

JUDGE CONSTANTINE: Do you want to take time out wiile 
you discuss it wita Mr. Rothberg? tecause I can't accept a 
stipulation unless the parties agree. 

Let's take a short recess, gentleiien. 

(A short recess was taken.) 

JUDGE CONSTANTINE: On the record. 2st 

During an off-the-record discussion, you talked about 
this with the otner lawyers, Mr. Rotnberg. Do you have a 
statement to make? a 

MR. ROTHBERG: I am prepared to stipulate that the stip- 
ulation put forth by Mr. McGuinness is accepted. 

JUDGE CONSTANTINE: All right, then, I will accept the 
stipulation since all the parties asreed to it. 


* * a * 


MR. BOGEN: At this.time, my motion is dismisgal of the | 


Complaint in its entirety. 


MR. BOGEN: I suggest that who the primary and who the 
secondary was becomes critical; in this case the primary was 
Carrier, and there is no question about it. 


And if, in fact, His Honor finds there was a conversation 


435 


| l 
4 that bordered on restraint by Mr. Pasquinucci, or anything 


improper in the (ii),it was directed to the proper party, the| 
| primary one here. 


i! Onder normal circumstances you don't have a situation | 
i 
14 | where it is directed at the neutral, the secondary. There is/| 
{ 
no proof that there was any direction at any secondary at all} 


i 
” | Phe entire testimony, the entire case, the history that Mr. | 


17 Contardi went into showed that the Carricr from square one, 


i 
ay from the site, the unit was available from then on to the 
| present date. 


And Your HUcnor indicated we are here for some reason, ang 


| employer, no contact, communication; the record is absolutely 

| barren. 

As a matter of fact, I dispute, if the word dispute is 

| acceptable, and if Your flonor should find the (ii) was directed 

625 4 | at Carrier, there was no direction, enreraite with anybody else. 
There was one shoe dropped here, if Your Honor pleases. | 

3 The Carrier is the primary, and in a normal setting the | 

4 | primary is there, and a secondary. If you snould find con- | 

§ @uct in the (ii) situation, it was directed against the eke 


6 ary, not any secondary, or any neutral whatscever. 


i 


There is no question that Carrier is the ons who control) 


| | 
E * | that reason is Carrier. There are no problems with any other 


where the plennum was sade, and if we, 22 toox any action, 


pee 


and, Your Honor, we certainly did net. we nad a running dis- 


pute with Carrier from time one to the present dete, but the | 
i 


; 
action was directed acainst the primary, anc certainly were | 


not directed ayainst the secomlary or neutral in this partic- 


ular case. 


bd 


I am arguing in terms of the possibilities 


nere. We woura urye you tnat tnere is so (i) and (ii) con- |; 

| 
duct whatsoever; tne recorc is barren of it. sut if you | 
ahould fing that there wags (ii) conduct, in terms of you coa-| 
} 


cluding tnrat there was a threat that was direc.edi against 
Carrier in their dispute, again, Carrier isn't the gecondary, | 
they are a primary. ——— 


With respect to the situation insofar as jeneral is con-~ 


cerned, we have an unrelated dispute under our collective bar- 
gaining agreement, unrelated to our dispute with Carrier, or ' 
parallel with our dispute with Carrier, and we took whatever | 


rignts we had under the collective baruyaining agreemert in 


* 


the work preservation clause. And we will vet to that in a 


minute. 


We filed a Complaint to the Joint Adjustment Board under 


: 
i 


Aan Bb St A ERNE ar Pe rN 


j i 


eur agreement, and we sought an adjustnent to enforce our 


rights under tne acreement; they are parailei. 


JSDGE CONSTAITINS: B8ut your aaveanent reads the acree- 
ment is to see that Carrier -- 
MR. COGEN: io, it is not, if Your tionor pleases. If 
you icox -- 
JUDGE CONSTANTINE: It says everything in the Carrier 
moduline. 
MR. BOGEN: If Your Honor will look at (aa) in the sec- | 
| 
ond paragravch, it violates the clause, because it covered an 
\ 


of employees, to which reasonable compensation is a basis as 


a ioss, based upon -- in fact, it was her® in this particular) 


i case -- the ooint was that we filed a grievance, and uncer 


our agreement cited reasonable compensation. The solution, 


JUDGE CONSTANTINE: Yes, I am looking at it. 


MR. BOGEN: The relief sought was compensation, reason- 


i 
if Your Honor looxs at (bb), the page right next to (aa) ~- | 
| 
! 


able compensation, a very modest compensation, as a matter of| 
fact. 
JUDGE COUSTANTINE: But they wanted the compensation frop 


General Sheet Metal work, not from Carrier, so that they were; 
! 
i 
the primary employer. . 


- 


MR. BOGEN: Wot the primary employer with respect to our! 


dispute with Carrier, Carrier was tre employer for the collect- 
| 


ive bargaining agree-ent with 28, and it can do as it sees 
fit. iie have suvritted a gricvaice to the extent of a viola- 


tion of our agresmeunt. 


@e have been in a primary dispute with Carrier, and we 
have argued witn Carrier from 1963 when this was introduced. 


And then -- excuse me, Your Honor, I think Mr. Contardi — 
ified it was first introduced in New York in ‘G3. But fr- 

| 
the very beqinning, and to the present, the argument was al- 


ways between Carrier and 28, the primary dispute. 


| 
The Carrier has full control, and tney are tho primary 
i 
with resrect to that item at this point: taere is no question: 


about it. | 


i 


That is what I am saying, this is a primary dispute with | 


| 
i Carrier, and what they can do. | 
i cpu 


} 


I would submit we cou d have obstructed Carrier, we could 
i | 
. have picketed larrier, amd we could have taken any legal act- | 

} 


4 


| dwities against Carrier, and this is what the record indicateg, 


there was this open dispute. | 


Holding that apart and going back to the situation where | 
{ 


| we have an employer; in our case we are not telling the en- | 
ployer don't do it, you can't do it, you can't touch it at | 
i all, we had a work preservation clause. in Kimstock and in | 
the related cases the Board said “A union can file charges | 
for reasonable damages." Amd that is what we did. That is | 

! not (i) or (14) comduct;: that the employer under our instructions 
| ¢s not consicered novel insofar as this is concerned. | 
JUDGE CONSTANTINE: So that would make Carrier secondary 


| wouldn't it? 


| 
MR. BOGEN: It world not, Your Honor, in terms of this 
| @ispute, if you will. As I said, there are two parallel ais-| 
putes. There is one primary with Carrier. ie urge that is | 

is} a@ primary, and we do as we see fit. | 


* * x 


MR. BOGEN: I am qoing to get into that. 

I want to convey the theoretical position. There is a 
dispute wi ch Carrier, there is no question that there is a | 
dispute with Carrier, and it is the fabrication of this item.| 


‘ 
JUDGE CONSPANTINE: Yes, but the quzstion ts is it prin 


eee 


ary or secondary, it is admitted there was a dispute. 
MR. BOGEN: Now we say that it is a primary dispute. As 
to where and how it is going, we submit to you it is direct 


and the primary, to the extent that Carrier has full control 


ee an i en nn mama 


is é 
ay 
2 
2 : 


If you should find language in terms of the (i), and the, 
conversation between rasquinucci and Carrier and what was 


said nere, that re,resented a primary dispute between Carrier, 
and 28. How it was resolved and what nappeng really has no- 
thing to co with the accounts or tie Conplaint that nas been 
going on, that is a primary dispute. 

As a matter of fact, 28 was entitled to Jo whatever it 
wanted to do, it was a dispute, and I urge Your Honor, it 


was a primary dispute. 


MR. GREEN: I will go first. 

I think pcrhaps what is most interesting at this point, 
is that he is claiming that he has a primary dispute with 
Carrier, and assuming for the moment that trcre is a primary 


dispute between Local 22 and Carrier, one would ordinarily 
| 
assume under traditional principles of Board law, and secondly, 
| 
that therefore other employers are secondary employers. And | 
| 


we contend that Three Boro and G2neral are, indeed, — 


employers. And in terms of the action, we will contend there| 


was a wiolation of 8(b)4, and the order reaffirmation of the | 


| 
contract with these employers, which were restrained from dco-/| 
| 
ing business with both these employers, would be a reaffirma- | 


| 


| tion of the legal contract; the contract which by definition | 


‘ 


——S—— eS ES ee ee 


So 


ft 


ef the act is null and void. | 

JUDGE COJSTANTINE: Does the Complaint allege that they 
are secondary employers? I don't have it. 

MR. BOGEN: It does not. 

JUDGE CONSTANTINE: I don't mean the allegations, but 
what does it say? Does it object to have > io business with 
8? Becausa I want to know how it is worded. 

MR. GREEN: The Complaint alleges among other things 
that the agreement -- 

JUDGE CONSTANTINe: I sient to know what your Complaint 
Says with respect to the 3(b)4 part, because if you don't 
allege or don't reasonably indicate that these others like 
Three Goro and so forth are secondary, then you can't argue 
now they are secondary. We have got to co by the Complaint. 

MR. GRIN: The Complaint by its nature doesn't say 
secondary in those words. 

JUDGE CONSTATINE: Sir, as I recall reading the Complaint, 


| 


I thought you were indicating that Carrier was a secondary 

| 
employer, and these others were primary. Maybe I'm wrong. i 
MR. BOGEN: I think you are wrong. 


MR. GREEN: Paragraphs 25 and 26 are counsel's conclu- 


: | 
sionary paragraphs. | 


JUDGE CONSTASTINE: Let me look at it, there is no point 


reading it into the record. 


MR. GREEN: So General Counsel has been arguing and hag 
| 
been disclosing to Mr. Bogen, again, since the time this case; 
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was first filed, and our opinion, Three Boro, and when the 


later events occurred with respect to General, that General 


were neutral parties in the dispute, and they were secondary. 


JUDGE CONSTAITINE: Who is the primary? ‘You have to have 
@ primary under 6(b)4. It is time for me to find out what 


your position is. who is tne primary accordinc to you? 


panies 


MR. GREEN: Well, the primary could conceivably be Care 


Naas 


rier. | 
JUDGE CONSTANTIUE: Well, is it or isn't it? Who is ie? 
You have got to tare a position. | 
MR. GREEN: I will take the position that Carrier is the! 


primary. 
| 
Now in terms of the 8(b)4, the evidence as snown thus 


} 
' 


far, with respect to the Van Etten job site Tnree Boro was tie 


7 


sub-contractor performing various sheet rictal work, at that 


? 
1 


sketcher by the name of Ted Johansmeyer. That was introduced) 


time, and that it employer a number of people including a 
into evidence -- 


i 
JUDGE CONSTANTINE: He testified. | 
MR. GREEN: There was evidence that prior to the start | 

| 


of that job, there was a union related resolution back in Junp 


of the same year, and you have that resolution before you. 
There was also evidence from Mr. Contardi, that Mr. 
Contardi had spoken to Mr. Dan Pasquinucci, and Dan sea | 
ucci, the President of Local 28 said, “The sketcher is not 
going to do the work of sketching that.” 
In other words, that was work that he was supposed to 


perform for his employer. And 8(b)4(i) indicates that re- 


employee, at the direction of the union, or is condoned by 


union for that natter, enygayes in a work stonpage. 


| 
| 
| 
| 
straint and coercion would result from a situation where an | 


JUDGE CO.ISTAITINE: Under (1), you can go directly to 


the secondary employer. 


MR. GRZIN: Again, what I an suggesting to you is that : 
this man did refuse to perform services for waich he was erm 
ployed by his employer; that would constitute in any normal 
situation, a refusal to perform services; a work stopnage, if | 
you will. This was clearly adopted by Mr. Pas‘ruinuecci, «tho 
tole Mr. Contardi right after the fact, “Yes, this man is not 
going to do the work.* That is typical (1), and 8(b)4, in 

the sense of the wording of them. And I suggest that the 
inference to be drawn is that Three Boro wanted to do this 


werk, and they were not concerned about the moduline as man- 


ufactured by Carrier. Now that fs clearly, in my judgment, 


iI 

| 
| conduct contemplated by section 9(b)4, (11), and I think one | 
{ i 
can't be too concerned in regard to a secondary boycott, skeodl 


there are many, many cases where one has to go and prove mat- 


ters by substantial evidence, primarily hecause the employees 


who are involved and who might be ordinarily giving testimony, 


| 
are members cf and controlled to a large degree by the Respond- 


es Soe 
ent. , cg mn 


| 
| 
So it is a typical kind of evidential situation that 
| 
comes up in many, many cases. And so therefore, in all these' 


/ 
cases or in many of these cases, provan by substantial evidence. 


And it is a normal way of proving a case; and substantial evi-+- 


{ 
! 
dence is as much sood evidence as unrebutted evidence, is, if: 


| 


believed, as a direct statement by Mr. Ted Jonansmeyer tnat | 


Mr. Pasquinucci called him on a specific day and said don't 


do the work; it is as simple as that. 


Now with respect to the 6{+), and I think we have to get 


i 


into the 8(e) question -- 
JUDGE CONSTANTINE: I didn’t say vou didn't. I just sai 
fa 


leave 8(e) out while you were discussing the &(b)4 part. 


| 
{ 


MR. GREZN: Well, the 2(e) and the 8(b) 4 are really two 


| merely an agreement to cease doing business, and @2(b)4 is act 
i 
19 | ivity by a union to pressure somebody to cease doing business, 


| sides of the same coin, or are really the saae coin. 8(e) is 
1 


gO one takes place in tne present or past time, and the other | 
is to cease doing business at a future time; and that is hat 
this last statute was designed to remedy. | 
Now the union has an agreement witn Three Soro, and the | 

| agreement is before you. The union has an agreement with | 
sheet metal contractors association, which is binding on Pronen eg 


and of course, that agreement is with you. That agreement ‘al 
or that portion of the agreement upon which the union is ol 
lying, is a no sub-contracting provision; it says in iiteiaiaaale, 
"You shall not sub-contract work out, work which is histor- | 
ically and traditionally performed by our emloyees.® | 
Mow there really are, I think, three points that can be 
made along the way. hm ae asa 
Number one: These companies, General and Three Boro 
mever sub-contracted out anything, they never did that. | 
Wumber two: It is quite clear to me that both of these | 
companies never had the work, or were never assigned the workx| 
to do the fabrication, the plennums in their shops. This is 
clear, I think, frem the specifications that were approved by 
an architect, and the owners. I think it is not perhaps as 
crystal clear from the contract between Acre and Three Boro, 


but I think that contract is somewhat anbiguous, and Mr. 
Roseaze has clarified the intention of tnat contract, by 


testifying very clearly that he had given work or made a eta 
tract with Three Boro to perform certain work as per the spec+ 
ifications, i.e., used the 37a moduline unit. 

Maybe or maybe not, Three Boro had a different concept 
of what was being csiven, but I think not. 

Insofar as Mr. Dogen’s reference to the last letter, we 
could really say that one should look at the first paragraph, | 
and that is "We can disrecard your S%ctober 6 letter, because 
the problems between Local 28 and Carrier have been resolved | 
and settled.” SS eas 

Now I would suggest to you that clearly it was the in- 


tent of all the parties at the Van Etten job center, with 


| 
| 


' 


maybe the exception of Three Boro, but I doubt it, that there 
was to be purchased the Carrier moduline units as an entire 
unit; that they were to be purchased by Acme gfrom Carrier; 
¢ 

members employed by Three Boros, and that Three Boro was to 
have absolutely nothing, absolutely nothing whatsoever to do | 
with the fabrication of the plennum on tnat unit. I think 
that is clear. I think that was related very clearly with 
respect to tne other contracts or tha other arrangements re- 
garding the Babies Hospital job, which occurred subsequent to 


the filing of the charges, but which have been in effect in- 


cluded in the asended Complaint. | 
Now if the contracting parties were Local 28 i.e., rhree| 
Boro and General have no control over tne assignment of man- | 
ufacturing the metal boxes for the plennums; then under the | 
Cotch case, the Board's decision in the Cotch case, and the 
Court of Appeals Third Circuit opinion in the Cotch case, 
then Three Boro and General must be deemed to be seconda 
employers who should be insusated from pressure of -~- well, 
pressure by Local 28. ra 
Mow, again, thie brings us back to the earlier question; 
what is pressure? Well, obviously a work stoppaze is pressure, 
and I think we have proved that indeed this occurred with re- 


| 
spect to the Van ctten job. 


« * 


Wow there is a third aspect in relation to the A.D. | 
question. Assuming, and I will only assume this for argu- | 
ment's sake, because I don't think it has been shown, but as-| 
suming for argument's sake that either General or Three Boro, | 
in fact, had some aspect of control over the contract anette 
ment, the next question under the Supreme Court decision in | 
National woodwork, is whether or not the enforcement of these! 
type of provisions is reasonably designed to protect the work 


of unit employees of these companies. 


Now wa have put into evidence, and that would be a rele- 


vant question to be considered, as to whether or not enforce- 


ment of the agreement to not sub-contract is either null and | 
void or a viable agreement. We have put into evidence a vari 

ety of pieces of sestimony into evidence regarding work pres- 

ervation, that is it. whether or not it is in the appropriat.d 
time or not is in the record, and I think perhaps one should | 
consider what I think is the really critical piece of evidenc 

on that questicn alone. And that is, the report and study 


compiled by what I tnink is the elite members of Local 28; 


members of Local 28, who by virtue of their experience, their 


expertise in the industry, were called upon by the union to | 
make a study of these units, and to evaluate them, and to | 
evaluate their impact on work performed by Local 28 ieticntes 
And what did they conclude? The committee report really ne 
for itself. They concluded that the installation of these | 


| 


units, the 37a and 37p units as manufactured in their entire-' 


ty by Carrier, true, they would lose some work in shops, in | 
contractor shops, Local 28 shops, but that the work lost would 
be more than made up by additional work “iat would result | 
from using these unit in New York City. 

Row again, I want to stress that these people who made 
these reports are, and I think it has been established, the 


elite of this union in terms of their expertise. These are 


the men who know what they are talking about; these are the 
men who were on the research and review cormittee. 

Mr. Connelly was a man who Mr. Parrell referred people 
to when he wanted a tecnnical question answered. Mr. Con- | 
nelly was the man who testified in New York State proceedings | 
when there were possible changes on building ccdes. 

Mr. Bretz is an author of a book dealing with the func- 
tions of heating metal, and what drawings are all about. 

Mr. Connelly teaches sheet metal work to members of 
Local 28 #0 that they may become better workers in their in- 
dustry. Mr. Berman also teaches; Mr. Bretz teaches. These 


22 
23 | are the people who know what their industry is, they know 
2% | what this industry is all about. 

23 


Now with respect to the 8(e), there is another side of 


653 1 the 8 (e) question. a) aes ov ee 28 As 


Wow under 8(e), and the statute rakes this fairly clear ,| 
@B agreement which is deemed to be one which is encompassed | 
by section 8(e), is null and void. It is null and void in | 
its entirety. ‘7 14) wt edad 2 eg ees 

True, there is a ~uestion in terms of the statute of 
limitations as to under what circumstances can you attack 
such an agreement, and therefore 10(b) comes into play at a 


certain pojnt. But the critical point of evidence that is 


necessary to show the oxlatence end anforcement of an 8(e) 
agreement, is that the parties to the ayreenment, either party! 
to the agreement is enforcing it. 

How does one enforce an 8i(e) agreement? One can call 
eut the troops, get them on the streets, have them cease 
their work and cease performing their services, that is one 
case of enforcing an 8(e) acreement, there is no question 
about it. There is another way, of course, which is one 


where you sign an agreement to engage compliance, and there 


is no question since the National Maritime Union case Vantage 


ation of that agreement. And therefore brings into play, t! 
( question as to whether or not the agreement is a violation of | 
law. le - i a f 


So you have the agreement. Is there a violation of Law? | 


Reaffirmation which is occasioned by a union or a company, | 
that allows the question to be answered. whether or not, | 
at this point in time, the parties to the agreement are otkin 
taining it, enforcing it, and therefore the Board can consider 
whether or not the agreement itself is a violation of law. | 
And I would submit to you that it is certainly a normal 


aspect of law, that where there is evidence to show that the 


i 


$ , 
3 ; 


parties, in this case tecal 28, and indeed Three Boro,also 
have reaffirmed that acreement, that agreement becomes law 
as a live issue, as an issue to be placed before the Board, 
and a live issue to determine whether the Board can consider 
an agreement to be declared null and void at that particular 
point in time. And I would submit now, that these events hav 


ing occurred, we can now look at the agreement we have now, 


| 
| 
| 
| 
| 


and determine whether or not it is a violation of 8(e) or not| 
@ violation of &(e), and now becomes a statute decision ‘ee 

And I submit that on the basis of the right of control, 
en the basis of really what I consider to be no work preser- | 
vation at all, the union is not preserving work in any leas 
ive sense; this agreement must fail, because it is clearly wl 
agreement which prohibits these companies from doing EOS, 
with other persons, and therefore, within tne literal lang- | 
uage of section @(e), is not subject to defense. 

JUDGE CONSTANTINE: Will you comment, please, on this 


| 
proviso that says "nothing in the sub-section shall apply to | 


| 
an agreement between the labor organization and the employers. 


. 


im the construction industry". roe srl | 


| 


cl MR. GREEN: That is a proviso related to the construction 


industry. 


JUDGE CONSTANTINE: I assume we are dealing with a con- 


et 7 ERS. 


struction incustry. | 


| 


MR. GREE: That provision is to the hot cargo section | 


related to on-site work. | 
' 
JUDGE CONSTAITINE: Isn't it on-site work? wi | 
MR. GREEN: Absolutely not. These plennums as cual 
by tne erplovyer, the work on these weren't to be mace in Tyler, 


Texas, and they weren't to be made on Staten Island, indeed, 


the union's position with respect to the manufacture of these 


piennuns, was that they had to be made in the site shop, not 


- 


™’ the site. That has nothing to do with 8(e). 


JUDGE CONSTANTINE: Go ahead. 
MR. GREEN: I have nothing further to say. 
JUDGE CONSTANTINE: Mr. McGuinness, will you proceed 
with your argument. 
MR. MC GUINNESS: After these very extensive arsuments, 
and we are arguing on a motion to dismiss, IT will waive any 
argument at this point. 
MR. BOGEN: If Your Honor pleases, may I make a brief 


statement? . : : ay : | 


JUDGE CONSTANTINB: Before you proceed further, on this | 


question of the primary and the secondary, I have to accept 


your statement, and I will pass on this motion on the grounds! 
| 


that Carrier is the primary. Le D i eas 7 


—_ mame aA Eee Ee EE EE SS FF me 


Do you contend they are primary or not? 
MR. MC GUIIMSSS: I would differ with Mr. Green on that 
position, Your lionor, on the basis that Three Boro in general| 


and the other contracts here are secondary with regard to 


Local 28's dispute with Carrier, but we don't consider Car- | 


| 


' 
| 


rier as that, and so that therefore, Carrier is the primary 


employer, because there wasn't any -- there is no bapeatudes 
relationship between Carrier and Local 28. And under the | 
Cotch case, and If think the A.L.J. Administrative Law Judge | 
decision some similar distinctions have been drawn, that in | 
order for there to be a primary relationship, there needs to 
be a contractual relationship hetween tne parties. I don't 
think that question needs to be raised, because I think _— 
sill as law are beginning to develop that there doesn't have| 
to be a distinction, there doesn't have to be a designated 
primary in the case. 

JUDGE CONSTANTINE: No, but there has to be a secondary 
employer in order to find cut who the primary is. : 


my statement to you, you fut me against the wall. 


JUDGE CONSTANTINE: I think you don't necessarily have 


MR. GREEN: That is why when you asked me I hedged with | 
| 
| 


to reach the question of who is the primary, you obviously 


have to reach the question of who the secondaries are. | 


' 


Very briefly you can reply, Mr. Bogen, and then we'll take 
| 


a recess, we have been working the Court Reporter pretty hard. 
MR. BOGEN: I just want to address myself briefly to a | 
few things. Mr. Green's arguaent is one, with respect to thel 
clause in the agreement, page 40 of the collective OES 
agreement. That is the yellow booklet, Your Honor, in appendix 


(a) . : je sat : 3 ae 


JUDGE CONSTANTINE: All right, page 40, I have it. 


sub-contracting provision is the top fortion, and the second 


{ 
| 
| 

MR. BOGEN: Page iC actually has two provisions, the ad 
| 
| 


portion having to do with the last paragraph is the work pres+ 


ervation clause. ‘ 


Mr. Green in fashion simply said this is not a no-sub- 
contract ciause, and tiis clause has no application. 
As a matter of fact, the last clause was added, if you 


see the agreement, that is appendix (d), in the blue booklet 


in front of it. 
JUDGE CONSTANTIiE: What page is that? 
MR. BOGEN: The blue book, and it is on page 40. You 


will see that the paragraph that appears in appendix (e), the 


last varagrarh, does not appear in the prior contract, and it 


is an additional clause; and that is the work preservation. | 


MR. MC GUINNESS: May I just make one comment, because 


Mr. Bogen referred to both the Kimstock and the California 
A.G.E. cases two or three times about the state of t= law. 

We have been involved in appeals if both of those cases, 
the California A.G.E. was argued in the Ninth Circuit, the | 
first week of January, on a petition for review filed by “a 
California A.G.z., and the cross petition filed py the aa 
And no decision has yet been handed down. 

In the Kimstock case, that was formulized with the 
Charging Party, Kimstock, filing for a ~etition for review | 
in the Ninth Circuit, and the union tiling a petition for oa 


view in the Court of Appeals for the District of Columbia. 


Upon a motion to transfer filed by Kimstock being granted so 

| 
that the case would then be heard in its entirety in the Ninth 
Circuit, the union offered to settle the case. A settlement 


ae | 


was worked out, and the petition for review was then withdrawn. 
| DAN PASQUINUCCI 
18 was called as a witness by and on behalf of the Respondet andi, 
having been first duly sworn, was examined and testified as 
follows: 
JUDGE CONSTANTINE: Give your name and address to the 
Re orter, please. 


THE WITNESS: Dan Pasquinucci, 15 Maiara Street, Purling} 


A 
; ] 
i 

” 


dew York. 

DIRECT EXAMINATION 
Q (By Mr. Bogen) Mr. Pasquinucci, what is your present 
occupation or profession? | 
A I*m at the vcresent time a sheer metal worker international 


Q By whom are you employed? 8 , | 


organizer. 


A X’m employed by the Sneet Metai Workers International 


Association. 


Q How long have you been so employed? 


es -~ +m -"- 
=? e 


A Three months. } 
| 


Q Prior to your employment that you just described, what 
was your occupation or profession? 


A I was Susiness Agent for six and a nalf years in Local 


Union 28, and thereafter two and a half years as President 


and Business Acent. 
Q what was the precise uate of your position as the Presi-| 
dent of Local 23? 
A I was President of Local 28 from April of 1972 until 
ee 
June 30 of 1974. 
Q Did there come a tine in September of 1972, when you | 


had a discussion with Mr. Larry Sturgis regarding the Carrier 


moduline units? | 


Yes. 
Who is Mr. Sturgis? 
Mr. Sturgis at the time was the industry fund co-ordin- 


and executive director, I believe. 


Where was this discussion had,- sir? 

In my office. 5 ee 

Who was present? 

Larry Sturgis was alone. 

Did you have anybody there, or were you alone also? 

I was alone. a 

Will you tell us in substance what Mr. Sturgis said to 

and what you said to Mr. Sturgis? 

Mr. Sturgis was very interested in promoting the modu- 

unit in the City of New York. 

JUDGE CONSTAITINE: Did he say that, Mr. Pasquinucci? 

THE WITNZSS: Yes, sir. 

JUDGE COUSTANTINE: If you can just confine yourself to 
what was said, just a summary of what was said. 

THE WITNESS: He said he was very interested in promot- 
ing the moduline unit in New York City, as he felt it meant 
an additional amount of work for the membership of Local 28. 


(By Mr. Bogen) Did he say anything about the moduline 


| 
A Yes, he said --well, I was interested, because I had a 


serious unemployment situation at the time. 
JUDGE CONSTANTINE: Did you tell him that? I just want | 
the conversation, I am not interested in what goes on in your| 
| mind. Just tell us what each person said. 
Q (By Mr. Bogen) What did you say to him, sir? 
& I said I would be interested in the moculine unit if 
the method of bringing it in meant more work to the men of 
the shop of Local 28. But it meant a modification of our | 
collective bargaining agreement. i | 
What modification did he mean in your mind, or will you | 
them what tne nmocification was? 


We had members of Local Union 28 fabricating a similar 


ee 


| 
{ 
What box are you talking about, sir? | 


The moduline unit. 
When you refer to the box, you say members of Local 28 
f=zbricatiny that box? 


Right. 


* 


Q (By Mr. Boyen) How long had members of Local 28 been 


fabricating a similar box? 


As long as I can remember. | 
How long is that, sir? | 
Pifteen years. 


In additicn to your activities in the Local, you have 


| 
indicated you were the Business Avent and Manager for approx 


imately nine years, six and a half and two and a half; were | 
you a member of Local 28 before that? 

A Yes. i. 

Q Gow long have you been a member of Local 26? 

A A total of 30 years. 

| Q During the period of your 30 years, have you seen boxes | 

10 similar boxes to the plennum or the box that was fabricated 
11 | by 28 members? sod 
A Yes. 

Can you give us the number of how many times you have 


seen this, or how many boxes were made, to your knowledge. 


Many boxes, thousands upon thousands I guess. 


What else, if, anything, did you say to Mr. Sturgis dur- 


Ww | ing this meeting with him in September of 1973? 


| 
o A Well, I was very interested in the box if it meant addi- 


aa work for the Local 28 members. And I would submit it 
20 | 6 the Research and Review Committee for further consideratiog. 


a | Q What, if anything, did you say concerning the collective 


i 

i bargaining agreement and the fabrication of the box? | 
A That was understood, I jist said that it was in er 
| of our agreement, and I would have to go to our executive 
i ! 


|| board, before the executive board, to get approval of the mod+ 


wuline unit. 
Q Was that the extent of the conversation? 
A That was it. 
Q What, if anything, did you do as a consequence of the 
conversation? ee or 
A I submittec it to the Research and Review Committee. 
Q Had you appointed that Committee? 

No. 

Do you know who appointed that Committee? 
A The previous Business Agent, Mr. Farrell. 
Q Approximately when did you submit this? What was the 
purpose of submitting it to the Committee? 
A Well, to try to evaluate the report I had gotten from 
Larry Sturgis, and I wanted them to look into the fact that 
it showed a potcntiai to bring more work into the membership 
of Local 22, to make up for the loss of the boxes, if that 
was the case, I was willing to consider it. 
Q did there come a time when the Committee furnished you 


with an oral report or a written report? 


Yes. 
Did you receive a written report? 
A Yes, I did. 

| 


Q I show you, Mr. Pasquinucci, exhibit GC 2, appendix (i),| 
and ask you to take a look at those pages for a moment rine 
ing). | 
MR. MC GULYNESS: May we go off the record for a moment 
JUDGE CONSTAITINE: Off the record. 
(Discussion off the record.) 
JUDGE CONSTA;TIVZ: On the record. ee 
Q (By Mr. Bogen} Mr. Pasquinucci, before we went off the 
record, I asked you to read or view GC 2, appendix (i); did 
you have an opportunity to look at it? 
A Yes. : >, 2a. 2 -- +4 
Q Is that the written report that was submitted to you by 
the Research and Review Committee? 
A Yes. 1 s wOR mois- Be =4L 8. = 
Q what did you do with the report, if anything? 
A I read the report and I agreed; it was a recommendation 
from the Committee to accept the moduline unit, and I went 
along with the reccamendation of the Committee, and we pre- 


sented it to the executive board. 


Q You say the r.sommendation; what did the recommendatior 


JUDGE CONSTANTINE: I will sustain the objection. 
You say you submitted it to the executive board? 
A Yes. 
Q Did you present your oie ie: to the — en board wit 


regard to the recommendation? 


A Yes. 


ve Of ‘ ‘ Soe aes 
Q -: What approximately did you present? 


A I said to the executive board that I was g@ing along 


ii have to do with in terns of additional work. 
MR. GREEN: I object, it speaks for itself. 


with the recommendation of the Committee on the potential 
that it would bring extra work into Local union 28. | 
Q Wag any question raised with respect to the loss of se | 
fabrication of the sani? | 
he Absolutely, I mentioned that too. I said I knew it was 
in violation of our agreement, but I had to go along with 

the recommendation of the Committee to try and promote it. 

Q Was anything said at that meeting with respect to the 
fabrication of the plennum, who was going to fabricate the 
plennum? ce c 


A Yes. 


Q What was said, sir? 


A The plennum would be fabricated by Carrier, aud the 


z me * 7 : ° FX 2 


remrers of Local 28 would have nothing to do with the fabri- 
cation of the plennun. 


Q What was the position taken by the executive board at 


- 


that meeting? 
A Well, the executive board didn't go along with the rec- 
ommendation, due to the fact that they felt tnat they had 
the fabrication of the box, and the additional work was only 
a potential, and they felt it was in violation of our agree- 
ment anyway, and they weren't ready to change it. | 


Q Was there more than one meeting, was there more than one 


executive board meeting with respect to the consideration of 


the recommendation? Was there more than one meeting? 


| 
| 
A Yes. | 
Q., I show you what is GC Zxhibit 3 in evidence, Exhibit 4 
evidenca, and Exhibit 5 in evidence, ine ZI ask you if you | 
‘gecognize those exhibits (nanding)? | 

A  -.Yes. : 7 

Q Do those exhibits accurately set forth the motions and 


the resolutions passed at the 


executive board meeting con- 


cerning the moduline unit? | nds a 


Ho cAM AND & 


A Yes. 
Q After the meeting of December 6, which is reflected in 


the minutes of GC 5, did you relate to Mr. Sturgis the re- 


| 
LY 

£2, 

) 
§ | 


sults of actions taken by the executive board? 

A Yes. 

Q what, if anything, did Mr. Sturgis say or és with regar 
to that? 

A He said -- he asked me whether it would be possible tha 
he could appear before the executive board, and perhaps he 
could better explain the situation to the executive board. 

Q Did there come a time thereafter when Mr. Sturgis ap- 
peared before the executive board? 


A Yes. 


~~ 


Q Can you tell us when, or approximately when he ap;:eared, 
sir? 
hb Oh, February. 
' Gf what year? 
*73. - 


Were you present at the tine? 


~ 


Yes. , ato 2 te hoe 


* - 7% 


ae ~~ cw 8's 


What.was the position stated or taken by Mr. Sturgis at 


S28 Bale 4) Saee eae 
that meeting? a 


a Well, Mr. Sturgis was trying to gat the executive board 


te push aside their acreement, and go along with this modu- 


line unit, again; to make the additional attempt to go along 


+t oe Las ees = 


with it. a 
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Q Was the question of additional work discussed and eae 


- - o oun 
si z pagal . yak 
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out at that time? 


A Yes. 


* 


Yes. 
Q What were the queations and answers? 


A Well, he was asked the same questions and answers they 


Did the executive board ask mer. Sturgis questions? = 


had asked at the previous Committee meeting, what advantagy 

it would be to us, and all that sort of thing. And they fin- 
ally came to the conclusion that Mr. Sturgis was asking them 
to change their agreement, and it was out of their hands. 

And they suggested that they would go before the Joint Adjust- 
ment Board. A: 
Q That who would go before the 30ard? ce ae 

A That Mr. Sturgis go before thea Joint Adjustment Board, 
and give them the situation of the modualine unit, because 
it was out of their nandcs to modify the agreemer.:. 

Q Did there come a time when the matter was presented to 
the Joint Adjustment Board? 

a Yes. 


Q Who presented that before the Joint Adjustment Board? 


A Mr. Sturgis. 


| 


Q What presentation did he make before tne Joint Adjustment 


Board? | 


(By Mr. Bogen) I will repeat the question. 

The question was what position did Mr. Sturgis take be- 
fore the J.A.B.? 
A Mr. Sturgis strenuously teiad tc have the Joint Adjust- | 
ment 3card modify the agreement, and stuff, on the moduline 


wnits, * * * 


) 


My next question to you now is, after Mr. Sturgis stated | 


his position before the J.A.B., what position, if any, did 


| 
| 
| Local 28 state in response to that? ; | 


| A Local 28 stated that they would take tnat position back 
to their executive board. | 
Q What was Local 28 going to take hack for consideration | 
of the executive board? 

A The proposal that Larry Seuccis hed given then. | 
Q What was the proposal, specifically? ae se 

A The proposal was to attempt a pilet project in New York 
with the meduline unit. CCM Gee Mn sts TM Reaipemes mae A i he 


Q Did there come a time when that proposal, or that matten, 
| 


a 


was submitted to your executive board? 
A Yes. oo 
Q Approximately when was that submitted to the executive | 
board? 
time around April, or thereabouts. 
you present when this matter was discussed and re- 
viewed by the executive board? = 
A Yes. 
Q What was the position taken by the executive board with 


respect to the proposal? 


A They wouldn't go along with it. 


Q Will you state what the executivs neueaie oobieeun was 
with respect to this proposal? 

A The executive board would not go along with it, as it 
meant modification of their agreement, and they weren't ready! 
to attempt the installation of this moduline “—s in — 
that the potential wou.d give them more work. . 

Q With respect to the work, what was stated, if — 


with regard to the plennum box? 


| 
| 
| 
| 
| 
| 


A It was in their opinion that the fabrication cf the re 
was work that they had, and they weren't ready to modify their 
} 


agreement with a potential that there would be more work com- 


ing in after. 
Q I show you GC Exhibit 6, and ask you to read that for 
a moment (handing). : 
JUDGE CONUSTANTINE: While he is reading it, let me asx 
you this question, Mr. Bogen: My notes indicate that there | 


are two pages to this exhibit, and the minutes of 6/5/73. Are 


those notes accurate? | 


MR. BOGEN: Yes, Your Honor. I think that by way of 
a stipulation, the meeting carried on from May 30 to June 6, 
amd it was the same meeting. There are two dates to it, but 


we had the same cifficulty as we had in term3 of the legibil- 


« 


ity of it. 


JUDGE CONSTANTINE: It is one meeting that ran from one 


period to another? : 
MR. BOGEN: 
ulation. 
JUDGE CONSTANTINE: Thank you. 
Q (By Mr. Bogen) Mr. Pasquinucci, have you read GC 6? 
A Yes. 
@ Does that accurately and completely set forth the resol- 
utions that were adopted at the meeting on May 30 through 
June 6 of the executive board, in regard to the moduline unit? 


A Yes. : : x 


* ‘ a % : , € 


Q After it, did you communicate the results of the June 6 
meeting of the executive board to Mr. Sturgis? 
A Yes. 
Q After that, did there come a time in October of 1973 
that you received a telephone call from Mr. Gus Contardi? 
A Yes. 
Q Approximately when in October did you receive such a 
telephone call? 
A I don't know the exact date. 
Q Was that the only telephone call received from Mr. Con- | 
tardi in October? 
A No; I received several calls from Mr. Contardi. 
Q Will you tell us the substance of that conversation in 
October, what he said to you and what you said to nim? 
A I can't recall. 

In October of '73, you can't. recall that? 

No. - -SeR 22. cA Wi GA: C- “Sint te 
Did there come a time that you received a phonce cali 
My. Contardi regarding a Van Etten job? 
Yes. 
Do you recall approximately when you received that call? 
Some time in October. dR Rice cucRlelaah ts raed 


Did you call Mr. Contardi, or did he call you? 


A Mr. Contardi called me. 

Q Will you tell us, as best you recall, what Mr. Contardi 
said to you in that conversation, and what you said to hin. | 
A Mr. Contardi notified ma that the sketcher or the ee 


man at the Van Etten job had refused to sketch the job. 


Q Did there come a time thereafter, that you attended a | 
meeting in Mr. Contardi's office with the same people present? 
A Yes. 

Q Approximately when was that meeting held, if you remem- 
ber? 


February. 


Of what year? 


A 
Q 
& 1974. 
Q 


How much time had elapsed from the last meeting in ‘etude 
office, to the meeting of February '74? 
A Approximately six weeks. 
Q Who was present at that meeting? 
A Mr. Contardi, I believe Mr. McGuinness, and Mr. Webster, 
and yourself and myself. 
Q Will you tell us what the purpose of that meeting was? | 
A ~=Well, the purpose of that meeting was to see if we “ couldn’ ae 


| 
resolve the Van Etten job, among other chines, ‘and the charges 


| 


| 
Q Was the matter of differences between the parties resolved 


that the Carrier corporation had against Local Union 28. 


at that meeting? 
A It seemed that way. 


Q In what manner were the difficulties, as you ‘ai i“ 
seemed that way, resolved between the parties? 

A Well, I agreed to drop the charges against the Three 
Boro Corporation, who was doing the San Etten ‘aks, wae in 
turn, the Carrier Corporation would hold off on that charge 


against Local Union 28, until we could come to some sort of 


‘ 


a resolution. 

9 Was anything said with piieek: tn hs eeceociee of the 
moduline unit during this period? 

A Yes. 

Q What was that, sir? 

A The Carrier Corporation would withdraw from selling the 
moduline unit, until we had resolved our differences. | 

Q During that meeting, what, if anything, was said regard-| 


ing the ultimate disposition, or resolution between the part- 


gl Sill cane 


ies? 


A. Well, I have got to be very careful the way I answer 
Shis. I don't want to go into a deep speech. 


Well, it had been agreed that we will come up with some 
: | 


sort of =n agreement that I would present to the executive 


board in July, again, t accepted an agreement that Mr. Con- 


tardi had given to ms, with hopes that I would present it to 


the executive board after June 30 of that coming year. 


Q Is that what you told Mr. Contardi? 


A Yes. 


ios Ea oN es wa os ° 7 BE Ses. 
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dt contain; if you recall? 


we 


A It just contained -- I just can‘: recall it at the top 


of my head, but there was same movement towards moving the 


mouwline unit again. 


| 
| 
{ 
| 
Q This agreement tnat he presented, what in substance did a 


Q Mx. Pasquinucci, I show you General Counsel's Exhibit 2, 


connected to U, and I ask you to read that statement (handing 


A Yes, I recall it now. 


Q Is that the proposal that wag submitted to you by Mr. 


Contardi at the meeting you are talking about? 


appendix (u), the attachment; it actually is an attachment = 


A Yes. 


— EXAMINATION 
Q (By Mr. Green) Mr. ) Beegesnneet, I take - that you did 
refer the question cf the moduline unit to the Research and 


Review Comittee; is that correct? 


A Yes. 


. 


Q Did you oe Siete to meet wih them, from time to 
time, during their study of the problem? 

A Only upon secinkie of their report. 

Q Approximately when was that? 


A That was around October. 


Q Was that at the point in time when you had received a 
written document, a written report by the Committee? 


A Yes. 


~-, 


Q At that point in time, I take it you read the Committee's 


report? 


A Yes, sir. = 


| 


Q Did you then have a d‘scussion or a meeting of the members 


of the Committee, regarding the Committee's raport? | 


| 


A Yes. .. “se © 33 2 us ~ 
Q Tell me, is it true that you went into the Committee re-| 


port and saw what they did, and how they reached their con- 


i 


¢lusions? 


aA Yes. eee ae 


m3 


Q Did you ask them questions about their report? 
aA Yes. 
Q And probed them as tc why they think one thing and why 


they think another thing? 


A Yas. 

Q I take it that as president of the union, you wanted to 
make sure, in your mind, that the three man committee was pre+ 
senting something that was substantial to you, something tnaat!| 
had some substance to you? es sae aie Ne 

A Yes. 

Q I take it that you felt that this was part of your re- 
sponsibility, to make sure that what these three men said _ 
sense; is that correct? 

Be Yes. Me Se on etc ei tcatit | ais Bilt 

Q After reading the Committee report and going over it 
Orally with the Committee, I take it you agreed with their 


conclusions? . i A ai 


A I went along with it. 


JUDGE CONSTANTINE: He not only said that, but he said if 


to Mr. Contardi. Why go over something that is not in dispute? 

Q Incicentally, with respect to the minutes of the various 

meetings, which are GC Exhibits 3,4,5, and 6; I just ask you 

to look at them for a second by yourself (handing). 

A Yes. 

Q Are those verbatim minutes of the meetings, or are they 
a. Ls oa 


summaries? 


A Just summaries. 


si ’ 


Q So those minutes don't purport to say everything that 
was said at a particular meeting? 
A No. 
Q Now with respect to the asaeine in June of 1973 -- 
JUDGE CONSTANTINE: According to my notes that would be 


5, but I don't guarantee that. 


Yes. 
Q Would these minutes be presented, or a report of what 
happened, to the General membership at a subsequent time? 
A Yes. 
Q Do you recall now when it was that the executive board's 
revort was presented to the general membership? 
A Sometime shortly aftr that, two weeks later. 
Q I take it, that is the time when Mr. Bretz made a motion 
to oppose the executive board's report? 


Jane 5 would be a meeting of the exccutive board? 
A Mr. Bretz did cppose the executive board report, ves. | 
{ 


Q An@ the membership adopted the aceienine board's report?| 
A .- Yes. 

Q Are you familiar with the Van Etten job in the sense that 
you know that Three Boro was the contractor working on that 
job? 


& Yes. 


lg 


| 
Are you familiar with the fact that -- or are you familiar 


that Three Soro employs a sketcher? — a | 


a 


G 


ae 


| 


Was the sxetcher employed by Three Boro a member repre- 


sented by Local 26? 8 


A 


Q 


Yes. 


CROSS-EXAMINATION ‘ | 


(By Mr. McGuinness) Mr. Pascuinueci, you testified about 


a coaversation in your office with Mr. Contardi, at which | 


| 


several people were present; I think you saic I was there, and 


this was in about tne first week of December of 1973? ss 


JURGE CONSTANTINE: My notes show December, maybe it 


MR. BOGEN: ke said in response to my question, that he 


| 
wasn't the first. ce 3 il 
| 
| 


thought it was in CLecember of '73. . 


Q 


A 


Q 


A 


MR. MC GUINNESS: Yes, I think that's right. 
(By Mr. McGuinnesg}) I mean the one in December. 


Yes. f ea 


| 
I think you also testified that, something was said ond 


Mr. Contardi visiting a Losal 28 shop? ; nae 


Yes e i “5 ae 


- 


Q Was anything more said about fabricating the pleanun 
portion of the unit in Local 28 shops at that soint, Mr. 
Pasquinuccil? 

A I don't think so. 

Q Do vou remember saying anything about, that 1f the 
Plennum cortion of the unit was manufactureu in the Local 26 
shops, there wouldn't be any problem? 
A Yes. 

Q Do you remenoer exactly what you said about them? 

A I saie -- I asked Mr. Contardi if he could, indeed, 
consider giving the fabrication to the Local 22 contractor, 
and then we wouldn't have®éno problem at all with the Adaline 


4 
} 


unit, and it would be accosted in its entirety. | 


Q (By Mr. HcGuinness) But, as I understand your testi- 
mony, during the weeting ia December of '73, you told Mr. 


Contardi that if the plennum portion of the unit was manu- 


A Yes, I dic. 


i 
factured in the local 23 shops, there wouldn't be any eee 
. « > | 
gq bid you ever tell, or cid you ever communicate to Mr. | 
Coutards any change of that position? | 


A No, £ did not. 


See eS ee 


{ 
Anc that continued to be your position? ; | 
i 


A That was my position until the Executive Board accepted) 


| 
the resolution. | 
i} 


Q And the Executive Board didn't ever accept the resolution? 


They never acted on it, na. 


eee 


PPEDESICK ZWLEELING 
was called as a witness by and on heat of the Pespondent 
and, having been first duly sworn, was examined and testified 
as follows: 1 eo oe a. of 744 <2 
JUDGE CONSTANTINE: Please be seated and give your 

name and address to the reporter. ohne 

- SHE WITNESS: My name is Frederick Zwerling, I live at 
4 Harvard Drive, Yoodbury, New York. i i 

‘“' . BYRECT FAAMINATION 

Q (By Mr. Bogen) Mr. Zwerling, what ia your profession 
er occupation? 
A I am president of Triangle Sheet Metal Cornp., and 
Moduline Metal Corporation. : os 
Q Are they two separate corporations? 


A Yes. as 


How long have you had that position with them? 


A About five years. , : 
Q What is the work product or the business of Triangle | 
¢ 


Sheet Metal Corp., or Trianile Sheet Metal Works Company, In¢.? 


A We manufacture and install all small metal €ormponents, 


and we also manufacture and install under-the-window air- 
conditioning units, enclosures, which some people call metal 
cabinet work. ae : 

Q What is the hasiness of Moduline Metal Cornoration? 

A We manufacture, primarily, the under-the-window air- 


conditioning unit cabinets. ae 


| 
Q (By Mx. Bogen) Mr. Zwerling, are you familiar with the! 


work that Triangle performed in connection with the moduline, 
the Carrier moduline unit at the police headquarters building? 


A Yes. : : ly | 


- Q Qm what basis, what is the basis of your familiarity 
with that? — a oar 
A X was very intimately involved in all chases of the 
comstruction of that job, and the manufacturing of the job. 
Q Will you tell us briefly none you came to perform that 


job? 


& Yea; Triangle did the job, and, at the time the job 


| 
i 
| 
\ 
{ 
| 
| 
| 
| 
| 
: 


was bid to the City, we had an understanding with the mechanical 
hidder, who was Jarco Corpany, who optained an award as low 1 
bidder of the d.V.A., heating, ventilating and air-conditioning 
contract. They were committed to us at the time the job as 


| 


bid, and sussequent to their owed of the contract, thev | 
{ 

awarded a contract to us for all of the sheet meatal work. 
Part of that sheet metal contract was the furnishing and 
installation of the moduline unit for the police el 
Q Prior to that time of tne successful bid, were you 
familiar with the Carrier moduline unit? 
A I was really only -- excuse me, I only became acquainte 
with it in the bidding ¢rocess of the job. I had not seen 
the unit Defore the bidding process, but we were familiar 
with the unit that was going to be used in that building 
prior to th@ time wae submitted our bid for the project. 
Q What, if any, work was Triangle to perform with respect 
to the moduline unit? oe oe 

At the time the job was bid, there was an understanding 
between Carrier, the City, the design engineer, and Local 23 
that the plennum portion of the unit would be fabricated by 
Local 28 in New York City. And, after receiving the job, we 


gurchased tne unit, the moduline section of the unit from 


Carrier, in accordance with the conditions set up in the 


. 


comtract by the City, or within the City's contract. We 
manufactured the plennum to fit that unit. 
Q Is the moduline unit we have here Respondent's Exhibit | 
A, the kind of unit tsrat was involved in that job dia 
A Neither of those units are the kind of unit iavolved in 
the job. 
Q This has been identified as 37a; do you recall what was 
involwed, the identity of the unit, that you were involved | 
with at the time (indicating)? 
Ly No, but if I saw a picture of it, I could tell you. 

That is it (indicating). 
Q I show you what is CC's Exhibit 2, Aprendix AA, and | 
ask you to lonk at that for a moment. 

(Pause.) .+ 

Having looked at that exhibit, can you now tell us what | 
unit, or what is the model number of the moduline unit you 
were working with at the police headquarters? 
A 37p. a. Ce, 

| 


Q Did ycu have plans and specifications on the moduline | 


units for the work you were going to do? | 


3S Yes; they were included in the original contract drawings 


| 
prepared by the engineers for the City. | 
9 What did the plans and specifications with respect to | 

| 


the unit show, if you recall? 

A It showed a unit similar to this, with a plennum, and * 
duct connection to the plennun. 

eq Was there any indication as to who was to fabricate the 
plennum? 

aA Yes; in the srecifications, it called for Carrier to 
furnish the mechanical portion of the unit, and tne olennum 
as it was iacicated was to be sheet metal. 

Q To be fabricated by whom? 

A I don't remember if it said who was going to fabricate 
4t, but the purchase order that was set un in the contractual 
document: there was a cormlete purchase order included, mn 
the contractor had to assume, in which they were ~: ing to 
place with Carrier after they swarded that contract, that 
covered only the bottom nrortion. 

Q When you say the rest of it was sheet metal, that is no 


only the plennum, but the rest of the shcet metal in the 
building? ‘ 

A That is correct. 

Q Did there come a time when Triangle uncertook the fabrit 
cation of the plennum for those units? eyes 


A Yes 7 


Q Where was the fabrication of the plennum, where did 
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that take place? ne : 


+4 ’ ’ 
-* ‘- . ee ee ee | 


A Im our plant, in College Point, Queens. 
Q Were you familiar with the plans and specifications or 


the sketches insofar as the plennums were concerned? 


ee a Ge + eee oa 
o] Had you ever made plennums similar to this or com 


Patible to this before? 


Sree = 
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A. Many tines. 


ae s° . i ‘ i.e ©& 
‘ 


Q Gow many times in your history has Triangle made 


Pleapuus similar or comparable to this (indicating)? 
A If you are talking about the exact dimensions, obviously 


very rare, but if you are talking about similar, and I mean 


of times. 


| 
| 
substantially similar to that, we have made them thousands 


Q was there anything different from this plennum, except 
for the size and specifications, that you hed from any of 
the thousands of plennuns that your company made before? | 
A No, it was very simple sheet metal work. 
Q The plans ani specifications with respect to the vette 
you indicated came from the engineers or architects; is that | 
correct? 

A Correct. : wore 


Q Was there any work in terms of plans or specifications 


done by erployees of Triangle, with respect to the plennun? 


a Yas. 
Q What was done with respect to these plans or specifica-| 
tions? ee a ee a 4 Hy So! eee | 
A The original contract drawing did not show the datail 

connections of the commection *> be made between the portion! 
Carrier was furnishing, and the plennum to which it was dena 
to be attached. So, we received from Carrier, drawings which 
we reproduced for our shop purposes, the way we were going 


to fabricate it matches the dimensions exactly, and the 


bole locations and everything, so the pieces would fit per- 


| 
| 
| 
{ 
| 
! 


fectly together. It was nothing more than matching one hole! 
to another hole. 
Q Has Triangl3 verformed the matching of the holes with 


respect to air-conditioning units in the vast before? 


* * * * 


“_- ~ + “ <\* 


Did you ascertain the cause of the leakage? : 
We did. : | 
Q What was the cause of that leakage? | 
A The cause of the leakage was that on the frame that was | 
fabricated by Carrter, the frame {itself was not airtight; 
and when installed over the plennum that we had fabricated 


from dimensions that they gave us, the plennur was actually 


a little too big, and it stretched the frame on the moduline 


j 


which caused air leakage through the moduline itself. | 
| 


Q Did you call this defect to the attention of Carrier? 


A We did so, we wrote to then about it. 

Q Were you familiar with this test and the results of seal 
test? 

A Yes. 

Q Were there meetings held with respect to this defect? 

A Yes. 

Q I show you Pespondent's Exhibit 4 for identification, 
Mr. Zwerling, and ask you if you can identify that document, 
without referrina to the contents thereo# (handina) ? 

A If I can identify it? 

Q Can you identify it? 

A It is a letter from Trianjle Sheet Metal Works to 
Carrier Corporation, confirming discussions held at a meeting. 
Q With resrect to that meeting, sir, what was the subject 


matter of that meeting? 


MR. GREEN: I am going to object, unless there is a 


foundation laid that this witness attended that meeting. 


| 
{ 
Q (By Mr. Sogen) Did you attend the meating, Hr. nga 


A Ro. 
JUDGE CONSTANTINE: All right. then, I will sustain the 


objection. cs Gu ss P | 


a (By Mr. Bogen) You mentioned before that there was a 
meeting and correspondence with Carrier with respect to the 
defect in the unit? b 


A That is correct. | 


Q Is Respondent's Exnaibit 4 for identification one of the, 


' 


} 


letters sent in connection with that correspondence you men-| 
tioned? 
A Yes, it is. 
Q Are you familiar with the contents aad subject matter o 
the corresroncence? 
A Basically, yes. 

MR. BOGE: I offer Rescondent's Exnibit 4 for identifi¢a- 
tion, Your Lonor. - 

JUDGED CONSTANTIVE: Snow it to them, please. 

MR. SOGIN: They have copies of them. 

MR. GREEN: I have no objection. 

MR. MC GUINNESS: No objection. ae 

JUDGE CONSTANTINZ: It will be received into the record| 
in absence of an objection. | 

(The document, heretofore | 


marked Yesponient's Exhibit 4} 
ek es was received in evidence.) 


- 


Q (By Mr. Bogen) Now, Respondent's Exhibit 4 in oe 


refers to a meeting of September 26, 1972; was that the first 


meeting in which the defect in the'Carrier unit fabricated 
by Carrier was taken up, to your knowledae? 
& Bo, it was not the first meetina. 


Q What was the first meeting that you recall, between 


| 
: 


Carrier and Triangle representatives in respect to the defec 
| 


of the unit? 
Be E couldn't cll you the exact date of the meeting, but 
that meeting was set up at my suggestion by my brother 
Charles, as a meeting that was arranged to resolve the probl 
that we had already orally discussed with Carrier. 
Q Had you personally advised Carrier of the defects that 
were found in the plans or specifications? 
& It wasn't really -- ' SAP Sethi 
Q A defect in the unit. 
A No, I personally did not; Charles Zwerling personally 
contacted then. 
MR. BOGEN: Would you mark this as Respondent's Exhibit 
5 for identification. a a ome 
(The document abow referred 
to was marke! Besvondent's | 


- Exhibit number 5 for identi- 


fication.) 
sa 4 ae 


Q (By Mr. Docen) T show you a document marked Respondent s 


Exhibit 5 for identification, Mr. Zwerling, and ask you to 


read it, and ask you if you can identify it (handing)? 

MR. BOGEN: That is Carrier's letter of October 4th, I 
believe, 1972. 
A Yea, I can identify it. 
g What does that document represent? 
A This is a letter from Carrier Corporation to Triangle | 
Sheet Metal works to Charles Zwerling at Triangle Sheet | 


Metal Works, describing the results of the meeting on the 
| 


' 


job site, subsequent tests, and the conclusions that Carrier | 
had come to as to ow the defect should be corrected. | 
MR. BOGEN: I offer Respondent's Exhibit 5 in evidence, | 
Your Honor. 
MR. GREEW: Mo objection. 
MR. MC GUINNESS: No objectivun. 
SOGE CONSTAIITIUuC: It will be received. Mark it, 
Mr. Reporter. 
The document heretofore marked 
Respondent's fxhisit 5, was | 
received in evidence.) 
Q (By Mr. Bogen) Mr. Zwerling, during the period of time 
that these tests and meetings were going on, were you in- 


volved, personally, or did you have personal knowledce of 


| 
| 
| 


what was happening with respect to the units? 


A Yes; I was in close contact with Charlea Zwerling at 


. i 


{ 


every step of the progress of these units from manufacturing| 
by us. | 
| 


Q After the first series or the testing that you mentioned, 
| 


did your company continue to test the unit for perfornance? | 


A ° ‘MO; we brought it to Carrier's attention. a | 
MR. BOGEN: Would you mark this as Respondent's exhibit! 
| 
(The document above referred | 
to was marked °espondent's 


Exhibit number 6 for tdenti- 
fication.) 


Q (By Mx Bocen) I show you this document, which is 
marked Respondent's Exhibit 6 for identification, and ask 


you to read it, and ask you if you can identify that docu- 


- “ = 
= os 


ment (handing)? 
A This is a letter fron Carrier's district sales manager 
to Trianqle Sheet Matal Works. 

Q Was the subject matter the defects in the unit that we 


are talkina about? 


A That is basically the same subject matter as was covere 

in the meeting in the earlier letter you showed me. 
MR. BOGEN: I offer Respondent's 6 in evidence. 
MR. GREEN: No objection. 


MR. MC GUIIMESS: No objection. 


= ag een sapere ae a 


a Sc en aces _ 


oer ee 


JUDGE CONSTAITTIVE: In the absence of objections, it 


may be received. Mark it received, “ir. Reporter. 


(The document, h2retofore | 
marked Respondent's Exhibit 
6, was received in evicence.) | 
‘ 
{ 


Q (By Mr. Bogen) “ir. Zwerling, you mentioned that as a | 
result of the testing of your company, and the ascertaining $f 
certain defects, there were certain meetings held, corres- 
pondence, and that there was a solution to the defect developed 
or suggested? 

A That is correct. - 


Q What was the solution to the defect or the problem that} 


had arisen? 


A The suggestion by Carrier involved us placing some 


additional screws in tha plennums so that the moduline unit 
could receive them, and special -—- I say special, but the : 
application of a sealing soca between the moduline unit 
and the metal plennum, which we fabricated to secure air- 
tightness. 


Q Did you engage ia this work or these corrective cuasuLep/ 


Triancle accept tre B207e8tLGN LO Cure t Gh th bey bot e 


Did this involve an additional expense and cost to 


Trianale? 
A It did, yes. 
Q How was that cost or expense handled? 
A We quoted to Carrier prices for this additional work. 
Did Carrier pay the additional price for the additional 
work? 
A I believe a settlement was made, the enn te not 
aware of at this 
BR. BOGEN you mark thig as Respondent's Bxhibit | 
7. please. 2 ~ 


4 


(The document above referred to 
was marked Responcenat's Ex- 
hibit number 7, for identifica- 


L Biiw .., thon.) va Ae 2s 


Q (By Mr. Bogen) Y show you a cocument marked Respondent s 


Exhibit 7 for identification, and ask you to read it, and 


then I ask you whether pr not you can identify that dccument 
(handing)? yee: a Se ta ee! ze 


A This is a letter to Carrier from Charles cwerling, 


immediately after all the preceding letters that we have jus 


“35 - be] 


looked at. 


Q Were you familiar with the contents of that letter, or 


are you familiar with the subject matter of that letter? j 
i 


: | 
y | 
4 | 


A Yes, this letter 1s a series of quotations for added | 


Charles Zwerling to Carrier. 

MR. BOGEN: I offer Respondent's 7. 

MR. GREEN: No objection. 

MR. MC GUIINTESS: Mo objection. 

JUDGE CONSTANTINE: In the absence of obdiections, ma 
be received. Mark it received, please, Hr. Reporter. 


xe 


- -  “ (Fhe document. heretofore 
marked Pesponcent's Exhibit 7 
was received in evidence.) 


work in making or assembling the fleanum as quoted by | 
| 
| 


MR. 2OG™N: Mark this as Respondent's Exhibit 8 for 


ideatification. ; ae ; | 
-=. (TRe document above referred | 

to was marked Tespondent's 
Exhibit numper 6 tor identifi} 
cation.) i 

Q (By Nr. Bogen) I show you Resvondent's Exhibit 8 for 

identification, and ask you would you please read that, and 

thea, whetner or not you can identity it (handing)? 

A Yes, this is a letter from the Carrier's district i Gi 


manager to Charles <werling at Triangle Metal Works. 


MR. BCGEN:s At this time, I offer the document, Your 


4 lami oie ey , 6 ie | ein gon ls 


Honor. 4 4 


MR. GREEN: Wo objection. 


MR. MC GUINMZSS: No objection. 
JUDGED CONSTANTIN£: It is received in evidence. Mark i 
please, Mr. Reporter. 
(The document, heretofore 
marked Pesponcent's Exhibit 


murber 6, was received in 
evidence. ) 


Cc (By Mr. Bogen) Were all the units assembled at the job 
site? 

A Yes. 

Q Who installed the units after the assembly? 

A Members of local 28. 

Q After the installation of the units, was there any 
testing or evaluations cone with respect to the unit and its 
operaticn? 


A Only caecks on air distribution from the units. 


j 
} 
| 


| 
{ 
| 


i 
' 


Q After you had corrected, or after the corrections were | 


made as set forth in the correspondence, Exhibits G through 
8, did the unit function? 
A Yes. 

Properly? 

Yes. ; 


You satated that after the unit was installed, there was 


a testing with respect to air in the unit? 
A Air distribution. 


Q..- How was that testing accomplished? 


A I can't show it on these units, but there are certain 
tubes that come out, that you measure air, the air handling 


capacity of the unit. 


Gel pa i, Cas a 


Q - Who tested or what is that test called, sir? 
A (It is called testing and balancing. 
Q Did Triangle perform that test and balancing? 


Ai. .Zéen*t : seeali. 


~ - «. ee 
“<< 


Q Did there come a time when a report was mace with respe 
to the results of that test and balancing? 

A ..Yes. eee 
Q What were the results of tnat? 

A The building was working satisfactorily, ani accepted » 
the owner for occupancy. 


Q To your knowle:'se, sir, was there any cquoarantee or 


warranty involves with the use of the unit? 


A There was a guarantee for the entire building, yes. The 


air-conditioning system. 
Q Was that Triangle's quarantee insofar as the air-con- 
ditioning was concerned? 


A I think as far as the duct work and the moduline system 


and everything, yes, we had to guarantee then. 

Q Did you guarantee then? 

A Yes. 

Q Did Carrier guarantee the operation of the moduline 
system? 

A Carrier guaranteed to us min senwanicn of the port? 
of the unit that they hots: yes, sir. 

Q To your knowledge, sir, has there been any other c!*!™ 
of defect under Triangle‘s guarantee or warranty for ite 


work there? 


4 


A There has been no complaint made to Triangle or not!*@ 
from the owner to Triangle shone defects in those unita. 

Q To your knowledye, has there been any cocnlaint mae 
under Carrier's warranty, with respect to tne mechanica! 
Operation tney furnished to you? Wi 

A If there were any, they were furnished to Carrier, ' 
would have no knowledge of it, but there were none that ~«'@ 
furnished through us for Carrier. 

Q Bas Triangle performed and encaced in any other wort 
for Carrier involving the Carrier moduline ahied 

A. We are on a very large project now where the Carri’ 
moduline unit is going to be installed. 


Q Where is that? 


Basking Pidce, New Jersey. 


That is outside of New York City? 


A Yes; most of New Jersey is. | 
Q Was there any other project or any other work perfare!| 
{ 


by Triangle in regard to the moduline unit, in New York ‘''/ 


: 
A There may have been some jobs that I had a few of th~~ 4 
: | 


on the job, but they are in other buildings that we were 


2 


involved with, other than the police headquarters, where ren 
is a major air distribution component in the building. 

Q fhe fabrication of the plennum for the unit 37 p that 

you did, would that affect, in any way, the operation of 

the unit, insofar as Triangle is concerned? a 


A Bot of the unit we manufrctured, no. 


‘CROSS~EXAMINATION 
Q (By Mr. Green) Mr. Zwerling, I am showing you Respondent's 
Exhibits 4 through 8, you will notice they are addressed to 
Charles Zwerlinag or from Charies Rwerling; is that correct? 
3. That is correct. 
Q Who is Mr. Charles Zwerlinae? — 
| 


ry Charles %werling is my brother, and he is accra, 


of Triangle Sheet Metal Works, and he was the project managey 


that handled this particular project. 
Q- Se, he was responsible to make sure that this project, 
insofar as the moduline unit worked and went about okay? 
A The entire project, not just the moduline unit. 
I take it, that was not your responsibility, too? 
What? h SOP ena, a 7 ee ete SS) ae 
You were not the project manager, were ycu? 
I was not the project manacer. 
8, I beliewe you stated before that you know 4. cut the 
questions related to tne moduline from conversations with 


your brother? ~ ' 
A And samplings that I saw and pieces that we had built 


mental in having drawn. Ayers Seo 


Q You looked at various items? 

A Yes 

Q Did you have any conversations with Carrier rerresentatives 
regarding the moduline unit? 


{ 
that I held in my own hands, and crawings that I was : 
A Personally, no. | 


Did you visit the job site, and meet with Carrier? 
I wisited the job site, but I had no reetings at tha sii 
site with Carrier. 


g Were vou personally involved in supervising the testing | 


- , I 


of the moduline units? 
I was not. 
? Were you involved with the assembly of it in terms of 
supervision of the assembly of the plennum part to the con- 
“ ie 


trolled part? 


A No, our foreman handled that supervisioc.. 


Q And I take it that you know about those units by con- 
wersations with the foreman and your brother; is that correct? 
A That is correct. sie Oi ee ee ie 
Q - With respect to Respondent's Exhibit 7 on the back page, 
the second vage, there is a figure of $26,400. | 
A Correct. Se am tee CR le 

Could vou tell us what that represents? 


A That represents the sum of all of the quotations — 


in this letter, multiclied by the number of units, so that if 


everything were done exactly the way it was quoted here, it | 


would come to a sum total of $26,490. 

Q Does this represent a sum of money for the corrections 

that Carrier sugsested, with respect to the moduline unit? 
MR. SOCEM: Objection, Your Honor. That is not a sug- 

sestion for the correction to the unit, it was a suggestion 

for the correction of the defects in the unit. 


JUDGE CONSTANTINE: %I will allow the question, he knows 


what the muestion is. 

A Would you repeat the question? 

Qe Does the sum of moncy on that second rage represent 
additional costs by Trianqle to correct certain croblems 
with mancfacturing the plennum for the Carrier unit? 

A Yes. 

Q That represents the additional cost for 


$26,490? 


A That represents the quotation to Carrier. 

Q That is not the cost that Triangle corpany would incur? | 

A I should hope that Triangle would incur a cost that 
| 

would be somewhat less than that. | 

@ - Se the cost, that encompasses a profit? That price | 

would inclade acditional profit for Triangle; is that not eigne? 

h I would assame it would. ee | 

Q That is not the cost? 


A That is correct. 


i 
Q And you will notice that on Respondent's ixnibit 3, the 


-” 


figure is for $10,000? 


A Wall, that's what you are saving. 


| 
| 


! 
C (By Mr. Green) I ask you, did you receive $10,000 from 


them? 


Yes, we did. 
Did you receive more than $10,000? 


uct to my knowledge. 


1 


Excuse me, we did receive more than $19,990; we received 
| 


919,000 plus Carrier furnished to us the sealer and the — 
and a sepervisor to initially insure that the procedure that! 
they wanted followed, would be followed. 
Q That is money? 
A That is material. 

Material is money? 

Yes. - 


They furnished a supervisor? 


le 


They furnished materials and a supervisor, that is money, 


~~ 
wm 6 a 


What do you mean by a supervisor they furnished? 


I asked you about a supervisor. 


| 
| 
Well -- | 


Did they have an engineer come down from Carrier to | 


home to supervise certain things in your shop? | 

| 

| 

A I can read the letter -- : | 
Q I am asking you a mestion, I am not asking you to read} 


the letter. See | 


{ 


They sent a man to the jab to Supervise the procedures 
i 


that they wanted followed. 

Q Where did they sand him? 

A To the j0D site. 

Q DO you xnow what kind of man this was? 

a I ¢o not know wno the man was, no, sir. And, they aiso 
furnisned us materials. 

Q Carrier furnisaed you certain tyres of material? 
A Yes; which were part of our original quotations. 
Q Have you ever manufactured plennums for Carrier's 
moduline unit before the police headcuarters building? 
A NO, sir. 


Q Did you ever manufacture plennums for the model 37a uni 


’ 


| 
| 
| 
| 


that is, Respondent's Exhibit 1 (indicating)? 


A Wo, We never have, sir. 


Q Is it correct, then, that the only time that Triangle has 


| 
| 


| 


ever fabricated plennums in relation to Carricr's moduline 


unit, only was the pclice headquarters job? 


we 


A Yes, sir. 


Q (By Mr. Green) Cid not Carrier assume responsihility | 
for the workings of the entire unit? | 
{ 
A T truly con't know how to answer that cuestion. we give 
{ 


a guarantee, a written cuarantee to the owner. Carrier has | 


a written suarantes with us, if for any reason tre owner 
should seek to enforce its quarantee upon us for everything 
in our contract, including Carrier and coviprent, we are 
leaally obligated, so I don’t understand your cuestion. 


There is no way tnet we can tell the City tiat they have no 


Q Does the City have any guarantee from Carrier, to your 
knowledgs? 
A They may have, as I said before, we have to guarantee 


everything that we furnished and/or installed on the job. 


| 
| 
| 
| 
guarantee from us, because, in fact, they do. 
j 
} 


Q So maybe the City has a guarantee from two people? 
A That is entirely possible. ted 
- MR. GROEN: I have no further questions. . | 
JUDGE CONSTANTTRIE: You may cross-exarine, Mr. McGuinness. 


| 
CROSS -EXAMIMATION “ ‘ | 


Q (By Me. McGuinness) Mr. Zwerling, aave you ever in- 
stalled any Carrier 37a rodel units anyplace? 
A Do you have a diagram of that so that I might see it? 
Q That is a 37a (indicating). 

MR. BOGEN: Referring to Resvondent's Exhibit 1. 


JUDGE CUNSTANTINE: which is the one on the loft. 


MR. 20GEN: They are both rodel 37a. 
(Continuing) To my knowledge, we have not. 


MR. MC GUINMJESS: No furt*er questions. 


| 
MR. BOGS’: At this tire, Your Honor, we call Mr. Jack | 


Plannery. 
Whereupon, 
JOHN J. FLASNILCRY, 

was called as a witness by and on behalf of the respondent 
and, having been first duly sworn, was examined and testifict 
as foll 

CUDGE COUSTANTINI: Give your name and address to the 
reporter. 

Sic WITNESS: John J. Flannerv, 33 Northview Avenue, 
Upper ‘‘tontclair, iow Jersey. 

MAR. BOGE: “ay I proceed, Your Honor? 

JUDGE COMUST.VITIUS: Go ahead, yes. 
DIRGCT EXAMIUATION 
Q (By Mr. Bogen) Mr. Flannery, what is your professional! 
occupation? 


Steel metal contractor. 


By whom are you emmloyed? 


J. J. Flannery, Incorporated. ‘ 
? 


What is your position with J. J. Flannery, Incorporated 


A 


Q 


I°m president. 
How long have you deen president? 
Sevantr3en years. 


Prior tw your presidency, with the company, what pro- 


mat . a 


fessional occupatic:: (did you follow? 


kk 


sheet metal works. 


Q 


A 


Q 


os 


XY was a sheet metal estimator for Poward Platter Co., 
How long were you a sheet metal estimator? 

Five years. 

What did your job as an estimator consist of? 


Taxing off plans, quantity work-ups, oricings to be 


mubmitted cn a complate bid. 


Q 


A 


What problems or what systems were you working on? 


Heaters, ventilating, and air-conditioning, kitchen 


exhausts. 


a 


A 


Do you hold any decrees? 


3, I have a bachelor of civil engineering deqree from| 


Manhattan Collece. 


Q 


A 


Q 


Do you hoid any certificates from the State of New YorkP 


I am a profassicnal engineer in New York State. 
How long have vou been a professional engineer? 
Approximately 20 years. 


Can you describe, Sriefly, the business affairs or the 


_————— 


a : 


operation of J. J. Plannery Company, Incorvorated? | 
A We do mostly subcontracting work for mechanical contractors, 
we do the sheet metal work; we furnish outlets, sound traps, | 


and we bid all of the work necessary to take care of the | 


air side in a aigh pressure er low pressure air-conditioning) 
job. 

Q fo your know adge, did J. J. Flannery ever perform any 
work or services with respect to a moduline unit being 
fabricated, or tne Carrier moduline unit? 


} 


A Yes, we did. 4 as ee ae ya 
Q When was the first time that you performed any work with 
regard to the Carrier moduline unit? : = i 


+t 
A I would say aoproximately five years ago. | 


Q In connection with what job or facility did you verform: 


corece cite 


that work? S04 | 


A We have done either two or three iobs at Presbyterian 
Hospital. oe os 

Q Was that the work you are talking about five years ago? 
A I will tell you, we did that work about three years aco, 
and probably a year or so ago, we made some boxes for the | 
job at Pearl Str@et; I think the name of it was Bache & Co. 
We didn't install them, we just made them and delivered them 


to the job. x : ; = 


Q when was the first jon, the work you performed in con- | 
nection with the Carrier moduline job? ‘ an 


A The Bache & Co. job, wnich was four or five years ago. 


| 
1 
{ 


Q How did you secure that job? | 


A The job was for Alvord & Swift, they were the mechanical 
contractors, 2nd for scme reason or other, they had us make | 
tne plennums for the moduline units and deliver them to the 
job. ss a or 

Q Did you Sid that job? 

k& No, we didn't bid that job. 

194 You were just hired for that? 

A Alpinc Sheet Metal was on the job, and they were very 
busy at the time, and for one reason or another, they wanted’! 
me to make the boxes, but not to install thom, but just brin 
them down to the job, and they would be installed by Alpine. 
Q Did vou receive any plans and specifications with 
respect to the boxes? 

A Nell, we receivei the dimensions to make the unit, yes. 
Q Who did you receive them fron? es 

A Alvord & Swift. 

Q Do you know if the unit that you were working on, the 
Carrier unit, did you know the number, the model numer? 


A As I remember, it had a p designation. 


8 


Q Y show you GC Exhibit 2a, and ask you if you look at that 


exhibit, does that refresh your memory as to what unit of it 


you worked on? 


& This was the type of unit; we made the plennum section 


~ £ 
“? 


from tne top. 
Q Phat is the 37p? 


A Yes. bg AE a Toe 


Q When you refer to the plennum, what was the plennum that 


you were working on? 

a It‘s a rectangular sheet metal box, it looks like a 
piece of salvanizec steel metal. 

Q After you got the plans and specifications from Alvord 
&® Swift, what did you de with them? 

& We used the plans to fabricate the box. 

Q Did you hawe any s-ccial or additional crawings made? 


A We would have made our own shon drawings from the dimen 


tence ure yee “Raye once Re ge 


sions given. 
Q Who in the shop would have mace these drawincs, if you 


know? 


A One of the sketchers would. 


Q Ys that one of tha sketchers who is one of your enployees: 
is that correct? = ep ee oe aa 


A That is correct. 


Would that have been a member of Local 28? 


A Yes. 


Q After this sketch, the shop drawincs were -ade, what 
happened next? | 
A Fnen we put the sketches into the shop, and the materia 
was fabricated, it is cut, bent, formed to satisfaction. | 
Q What category of employees fabricated the boxes? i 
& Local 28 mechanics. - ’ Sam 

@ ° Im the past, Mr. Flannery, sas ewe company fabricated 


similar boxes, comparable boxes to this plennum (indicating) } 


A We Lave. 


a nm 


Q How long have you fabricated cinta or comparable 
boxes? 
A What do you mean comparable? They are t deat negTeneetey 


boxes, and it is similar to just a straight ciece of box 


° 
c 


Eow long in your 17 years as president, nas Flannery 
a 


Such: a box? 


Mumerous times. 


Yes. 


A thousand or more? 


| 
| 
j 
| 
| 
| 
A hundred or mor? : 


Yes. 


Q Is tnere anything Jifferent from the boxes that you 
were fabricating for the 37p, the plennum, for many of these 
otner boxes, except possibly the size of it (indicating)? 

A No. 


Q And the plennums that you told us you made, that were 


oe fo fs 


| 
| 
| 
| 
| 
by Flannery, did they come in various sizes? - 
Yes. 
Various shapes? 4 
A Yes. 
| 
Q Is the type and the shape of the plennum that you made 
for the 37p any unusual or different from any other sizes 
and shapes? : 
A No. : oe | 
ge Prior to your fabricating the plennun, had you ever pee 
the unit, the 37p, before? . a | 
A Ho. -- a eee 


Well, that isn't true, I just thought of a case where T 


@id see it, but we hadn't made them. 


Q You say you saw it Defore you started fabricating = 
A Yes. We had a joint adjustment board meeting of the 
Association and Local 2£. I would say this took place in | 
1967, and, at that time, a unit similar to the unit ae 


against the wall, a little bit different shape, more the 37d 


type, one was laying oa tne table when we nad the joint 
adjustment board meeting with reference to the boxes. 

Q That joint adjustment board meeting, that involved a 
charge by Local 26 acainst Carrier? 

A That is correct. 

Q Other than that, when you first started to fabricate 
the units for Alvord, had you seen the 37p before? 

A Ho, only that one time I saw it laying on the table. 
Q - How many units did you fabricate for the Alvord job? 


A Over a thousand, I believe it was 1300 or 14900. 


Q How long, if you recall, did it take you to complete 
-One Of the boxes, fabrication from the drawinas? 
A Ta do one box? 


Q Yes. imeetE 5 USS Te ee 


A It doesn't take long to do one box, you mean on an 


average? I Jon't know wnat you are looking for. 


Q Let's take the thousand, how long did it take you to 
complete the entire thousand? . | 
A We didn't work on them steadily, I would say that they 
averaged out somewhere like a half an hour a box. — 

Q With the time and with the tools that you used in making 


that box, were they the same or different from the tools 


that you used in making other plennum boxes that you talked 


about? 
A Just the same, we didn't retool to do this job. 
Q Did you retain a sheet retal expert? 


A No, we didn't. 


. 


Q Did you have any special expert or any special program 
for the sketcher who did the box? 


A No. 


2 


Q In your opinion, based upon your experience with ata 
to the fabrication of the boxes, and the sketching of it, how 
would you corpare this box in terms of difficulty or complexity, 


to the other boxes you have done? 


A The only thing we had to do special was to make sure it 
was airtight, and sealed, as we would anv high-pressure duct 


Q Was it complex at all? -~ a 
se . 


Q Do you seal other boxes for air also? 


A Yes, we do. 


A- 


Q Is there anything different with respect to the sealing 


other ie: that you do? 


A No. 


« 


Did you assemble the eoncleved acids to the mechanics 


of this box, that is, the plennum made for Alvord, and the 
or the mechanics other part? 


NO. 


Do you know who did? 


- 


Do you have any personal knowledge with respect to that 


I 

I presume Alpine did. = 

A No, we just delivered ther to the ve site. | 
{ 


Q After you celivered them to the job site, what else, a 


anything did you do with respect to the plennu ys or the vonap? 


4A It was our joh just to fabricate and ‘ieliver them. | 


Q After you delivered the boxes, did you ‘iave occasion to 


receive any complaints or comments as to the function of the 


? 


boxes? 


A No, we had no complaints, no ounch lists, no back charges, 


no nothing. 


| 
Q Do you give a warranty, or is a warranty or quarantee 


issued with the work you performed with regard to this? 


A In our business, you don't get paid until they are happy, 


and that is as much a guarantee as anything. | 
Q Did they pay you for the job? 


A They sure did. 


ti. 


Q bid you hear anytning teethe: with respect to those 
units? 


‘yp = + 


aA No, I never did. 


Q Now you said you had performed, or you had done some 


E 
| 


other work in connection with the unit. When was the next 


| 
time that you did anything involving the moduline unit, the | 


« 


Carrier moduline nase 
A I did sone work on the third floor, I hetinns it was, ; 
in the ‘arvest Pavilion, at the Presbyterian Hospital. 

Q Approxiniately when was that, Mr. Plannery? 

A Approximately two or three years ago. 

Q Will you tell us the circumstances under wnich you ob- : 


tained that jon? 


A That job was, again, a job for Alvord & Swift, and they 


were the mechanical contractors, and we had the job to put 


in the duct work; and as part of the duct system, we had 


| 
| 
j 
| 
| 
fa 
these Carrier plennuns, the 37p. 
We Ow many units were involved in that jop? 
A I would say in the neighborhood of 39 or 40, in that 
category. 

Q Did you bid that job? 

A Yes, we did. 

c I think you told us you got the entire -- all of the 


sheet metal work? = 


A ‘fhat‘'s right, we also furnished the Carrier moduline 


unit on the job. +o ve 2 
Q What was your responsibility with respect to the Carrie 
| 


moduline unit? 

A As part of our contract, to furnish and install it, and 
that was it. oe eer 

Q Did you assemble it also? 

A Ne purchased the Carrier 37p without the inal: with-! 
out the box on the top. Then we had it shipved to our shop, 


the Carrier units were shipped directly to our stop. We 


assembled the flennums on top in the shop, and then sent 


| 
them to the job where we hung then. rer es | 
Q Were you furnished plans anc specifications with respec 
to the plennuns to be fabricated under that contract? | 
A we did have some drawings on them, but what we did a 
we purchased one unit from Carrier with the plennum on the 
top, just to be sure. Sometimes you can read a sketch or 
read a Dluevcrint and make a mistake. 

QO Did you have the plans and snecifications? 

A Yes, we did. 

Qg Were sketches made of that at your shop also? 

A No, we didn't make any sketches of them. 

Q Prom whom did you purchase -- you said you ourchased 

one of the units of the 37p? | 
& We purchased the 37p without the plennum before the job; 


{ 
but we purchased one unit with the plennum on top so we would 


be sure that we fabricated it the same way Carrier would do 
it, and we wouldn't have any complaints om the job. 


Who fabricated the plennum on this job? 


Q 
a Local 28. oa 


Were they assembled at the shop? 
That is correct. 

Who assemoled them at the shop? 

We only employ Local 28 people. 

And they did the job? 

Yes, they did. OC het ta TREN Ler aby 


Were the plennurs fabricated before you received the 


mechanical parts from Carrier, or did you receive them first? 


A well, let me explain to you what happened. 


Q Tell us what hapnened. 


JUDGE CONSTAL TINE: Just answer the question. 


You have asked him a questioa, wiether they were 


assembled oefore or after. 
MR. BOGEN: I will withdraw the question. 


Q (Sy Mr. Bogen) Wa have already established that you 


fabricated the Plennuns 


A Yes. iti ‘ ° a . 


¢ You fabricated the 


{ 

| 
for those jobs, these 39 items? 

plennums before or after you received 
i 


the mechanical part from Carrier? 


A On, after. 


— - a) 7 5 


Q Wow long did it take you to fabricate tha plennum for 
these units? 

A Between a half hour and an hour per box. 

Q How long did it taxe you to complete che entire 30 -- 
did you average about an hour? 

A Yes. 

Q Thereafter, what did you dco with tne plennuns? 

A Then we sent the whole thing cut as a unit. 

9 Had the plennums -- did you assemble it in the shop? 
A We sent the 37, without a plennun, and we put the 
plennum oa in tne srop, and we sent them to the snoo as a 
functioning unit. 

Refore you sent trem out to the job site, did you have 
occasion to test or to see that they met the specifications 
or plans? 

A we didn't do any testing j but the Carrier did 


want to come and see the sox before 3 any installation,: so 


we made a few of them and sent them to the joo, and they had 
| 


some gentlemen come to the job site. And, ne said, “if you 


| 


make them this way, oxay.“ And they okayed then, and then 


we completed the fabrication. 


Q Is there a normal vcractice with respect to the items 
you fabricated to get an okay from the principals as to the | 
Plans and specifications? et | 
a& That is not a normal deal, to have the manufacturer 

to come and check out what we do, but it was a new iten, | 
and they were concerned about it; and he checked it out | 
and said it was fine. 

Q Was there any complaint from Carrier as to how the 


plenmums were done? Powe! 4.75 -* ene 
A wo. 


Q Was there any complaint or criticism with respect to 
the assembly of the item? 

A Wo. “i 

9 You took it to the job, who installed it on the job? 


Local 28 mechanics. , 
How longa did the installation take? Bocee 


Probably it takes half an hour or an hour, and you put 
it up and tie it in. 
Q Did there come a time after you installed it, that you 
tested it? Did you test the unit at that tine, after it 
was installec? see Sk Og! 


A That particular job, the one we are talkinc about now 


on the third floor at the Aarvest Pavilion, was a job where 


we were just putting in duct. 

JUDGF CONSTANTTNE: Just answer the question; did you o 
@id you not test it? ae ee eos 

THE WITNESS: No. 
Q (By Mr. Bogen) Were the units ever tested? | 
As I: wouldn't know. ee 
Q Di@ Flannery issue a warranty or a guarantee with re- 


spect to that? a eee pas : 
eae = 


Q After the installation of these units, did you receive | 
any complaints either oral or written with respect to the | 
Operation of them? eve ote eee = a 
A Wo. == 4a Be 

Q Was there any other job in which you performed services 
or work in connection with the Carrier's moduline unit? 

A The Vanderbilt Clinic. 

Q When did that take place, sir? 

A We initiated it about a year and a half ago, we started 
about approximately two and a half years ago. 

Q What were the circumstances under which you obtained 
that work? 


A Alvord & Swift was the mechanical contractor, they sub-| 


| 
contracted to us the fabrication and installation of the ak 
| 


a 
a : Sore 
bis 
» 


work, and we also furnished the Carrier noduline, and all 


grills and sound traps on the job. 

Q Did you bid that joh? 

A Yes, we did. 

Q When I ask you did you bid that job, and other jobs; 
were there other bids, to your knowledge, for this work? 
a Yes, there vere.. a we iingee © fs 
Q Do you know by whom those bids were made? 


A I couldn't recall. cee ais 


Me .. ze 


o 


SUDGE CONSTANTINE: I don't think it matters, don't 


worry about it. 


Oe ee ee ee 
Q (By Mr. Bogen) How many units were involved in the 
Vanderbilt job? oe i ee ee bee 

A 

er three, it was 50 or 60, or 70, I don't know exactly. 

Q Were there plans and specifications involved with that 
particular job? 

A Yes, there were. 

Q Did you receive copies of those after the successful 
bid? a) Oe. 

A Yes, we did. 

Q What did you do with these plans and specifications? 


We handled it just as we did the previaus job on the 


third floor, at Harvest Pavilicn, because it was all part of| 
the same complex at Presbyterian Lospital. 

Q Did you at the time buy a mock of or have another unit 
to work on? . ke 

A We had the experience from the third floor of the 
Pavilion, and we didn't go through that routine this time. 

Q Was the same unit involved, 37p? 


A The same unit, to my knowledge. 


Q Were the boxes the same ordinary boxes? 
mm. : I object to the use of the words ordinary 
boxes, he is characterizing the witness's testimony for the | 


' 
witness. 2, ey | 
MR. BOGEN: I will withdraw it, Your Honor. | 


Q (By Mr. Bogen) Was ths plennum box that we are talking! 


| 
about for the Vanderbilt job the same box that you fabricated 


t 


for the other boxes at the hospital? 


R X can’t swear to the size, it was an inch or two, but 


the same type of box. Ca c 


Q Were the boxes that you made for the hospital, that you 
have been describing, except for the fact that there may be 
an inch or two maybe a little wider or longer or shorter, 
are they essentially the same sheet metal box as we are talk 


ing about? oo 8 : 


A 


Q 


Yes. 


Except for the rossible dimensions, is it the same box 


and plennum you talked about when you said you made up hun- 


dreds and thousands of them? 


A 


Q 


Yes. 


Did you fabricate the clennum for the Vanderbilt job 


before or after you received the mechanical parts from 


Carrier? 


A 


A 


| 
After. ae 
| 


Did ycu assemble or did your company assemble the unit?| 
Yes, we did. . | 
Where did you assemble then? | 
In the shop. 


Who assembled them? 


Local 28. 


After they were assembled, what, if anythinda, do you do? 
We sent them to the job and installed them. 

Was tnat similar to the prior job? If I asked you the 
questions about this job, would tne answers be the same? 


Yes, with the exception of having them tested, at this | 


{ 
job we tested then. | 


CROSS-EXAMINATICH 


Q (By Mr. Green) Mr. Flannery, with respect to the 
Harvest Pavilion job, as I understand your testimony, you 
put a model 37 plennum attached from Carrier. 
A I bought one so that we could know what they require, 
and do tha sama thing. 
Q Qn that job, you had a meeting with Carrier personnel 
before installation? 

Yes, we did. 

With respect to the Bache & Co. job, your contract was 

Alpine or somebody else? 

Alvord & Swift. 


Was that a written contract? 


Yes. 

You were to make boxes? 
Yes. 

Rectangular boxes? 


Yes. 


You were to furnish those boxes to another company; is | 


not correct? ; ahs avers 3 7. 


We trought them to the job site, and Alvine was there. 


You con't know what harpened to them after that? 


a, ee 


We left them on the ground floor. TN 


i ; 
1 
rn 
: 
| | 
a 


Sow many years prior to the Harvest Pavilion job? 


A year or two. 


re you absolutely certain this was a Carrier moduline | 


To the best of my knowledse. 

was it stated in the contract? 

I have a contract. 
Q Is it here? 
A I don't have the contract here. I was here yesterday 
and -- 
Q I am asking you whether or not you have the contract 
here? 
A Mo, I don’t have the centract here. 
Q have you looked at that contract recently? 
A I was asked at 5 o'clock yesterday to be here this icine 
and I haven't been in the office since. 


Q You said you made a similar type of box in the past 


| 
| 
| 
before 1965? | 
A Similar tyre boxes. | 
g- Similar to the ones you made for the Bache & Co. job? 
A I @on't believe I said that. | 

| 


MR. BOCEM: That is not his testimony. te said similar) 
| 


2 


to the boxes, to the 37p, is what the witness testified to. 


| : i 
« 


Be didn't identify them by Bache or any other job. 
JUDGE CONSTANTIVE: Well, my notes indicate that the 
Bache job was the first job, and that he was told by Alvord 


& Swift. My notes also show -- I'm not saying it is 50 -- 


| 
| 
| 
| 
| 
that it involved a 37?p unit, a moduline unit. That is what 
my notes show. 

MR. GRPPN: There was also testimony that the plennum 
was a box, and he made a lot of boxes. | 

JUDGE CONSTANTINE: I think he did testify on this, “0 ! 
you are entitled to cross-examine on it. | 
Q (By Mr. Green) Have you made boxes of that tyne before} 
the Bache Job (indicating)? 

Okay, yes. 

Are you still certain that that job where there might 

been these 1300 or 1400 boxes was for a Carrier unit? 

To the best of my knowledge. : 

I don’t know what you mean by the best of my knowledge. 

MR. BOGEN: I abject to that. 

JUDGE CONSTANTINE: He is under oath, and it isn't a 
matter of guessing. Ma on eon aeitet ee: 3 

MR. BOGEN: He is testifving as best he can. And then | 
Mr. Green started to argue with hin. 


JUDGE CONSTANTIVE: He did not argue. shen the witness, 


said to the best of his knowledca, that isn't helpful, that | 
is why he was asked the question in such a way; to find a | 
more definite answer from the witness. I think he is entitiba 
to it. So Eb pom i. | 
Q (By Mr. Green) Can you gay yes or no as to whether it 
was or was not a Carrier unit? 

a ic, I can't say. ce i. AS cag 

Q Incidentally, these kinds of boxes that you described 
that your company makes, are these totally enclosed boxes? 

A Wo make a four side box, we make boxes with ends on 
them, boxes without lines, lined boxes, solid boxes, copper 
boxes, aluminum bcexes. 

Q You make a lot of boxes. 

2 We are in the box business. 

Q Have you ever made a box or a plennum unit for the 37a 
unit? 

P Hoa. 

Q Do you know the address of the Bache & Co. job site? 


It is on Pearl Street. 


* 


JUDGE CONSTAITINE: Mr. McGuinness? 


5 oo od 


> 
ate _ CROSS-EXAMIMATION 


(By Mr. McGuinness) On the Earvest Pavilion j 


| Mr. Flannery, you testified there were 39 or 40 wnbens oneia! 
| it have been a lesser number than that? | 
A ‘It could have been 28 or 26. en | 
Could it even have been as low as 14 units? | 
= doubt it. i ie. 
So, you aren't sure as to what the number wan? ey 
No, that is why I said 30 to 40. 
MR. MC CUIMNESS: I have nothing further. ae 


MR. BOGEM: I have some redirect, Your donor. 


JUDGE CONSTAINTINE: All right, go ahead. 


REDIRECT EXAMINATION 
Q (By Mr. Bogen) Mr. Flannery, with respect to the plennum 


box that you fabricated for the Bache & Co. job, was that | 
| 
similar or different from the boxes, the plennums that you | 
| 
| 


fabricated for the Vanderbilt and for the Presbyterian 


Hospital jobs. 
A” To my knowledge, they were all 37p. 

Q So they were all the same? There was a question raised 
in cross-examination as to whether or not the plennun boxes 
that you fabricated for the Bache Co. job was actually the 


37p or a Carrier unit; do you recall that cross-examination? 


, 5 F “a «as? 


That is correct. 


And you said you couldn't say for absolutely certain; 


J 


do you recall that? 


od 


47 


A Yes. 


Q Can you say for absolutely certain what the purpose of 


the box was? 


A The two of them go together, I already said this was 
five years ago. a 

Q You say that you weren't sure it was from a Carrier uni 3 
wnat was the purpose of the fabrication of the box; what was| 
the purpose of the fabrication? 
A Por the plennum to go on top of the Carrier unit, to 

the best of my knowledge. . sro Se Eee | 
Q There was a question as to whether it was a Carrier unit. 
A It could have been some other unit. | 
Q Is there any doubt in your mind that it was a plennum of 
some kind of a variable volume system; is there anv question | 
in your mind about that? 

A Ro. as 2d eee K. l <¥ ~ = . ~ 

@ -Im your best recollection new, is that it was for a 
Carrier unit? 

A That is correct. Sf 2h pete © ee tele 

Q Bat whether it was for a Carrier or some other unit, 


it was a variable volume system; is that Correct? 


I couldn't swear to that. 


MR. BOGEN: I call Mr. Thomas ferrill. 


Whereupon, 


THOMAS BEPRILL : c 


was called as a witness by and on behalf of the respondent and, 


Raving been first duly sworn, was examined and testified as 


follows: : See n“ 


= 


JUDGB CONSTANTINE: Give your name and address to the 


reporter. a ‘ ‘ 


THE WITNESS: Thomas Berrill, 37 Weaving Lane, Wantagh, 


New York. ie tir Q 


~ 


JUDGE CONSTANTINE: Will you speak a little louder so 

they can hear you over there. 
DIRECT EXAMINATION 

Q (By Mr. Bogen) Mr. Berrill, what is your profession or 
occupation? r 
& Sheet metal contractor. 
Q Py whom ere you exployed? 

Lambert Sheet Metal Corp. 


How long have you been euployed by Lambert Sheet Metal? 


Pive years. 


What is your position with Lambert Sheet Metal? 


President. 7 8 54 


Before your employment with Lambert, what employment 


disi you have in the sneet metal industry, if any? . 


A Since 1941, with Charles Hardman Co., most of the time. 


Q What is the business or affairs of Lambert Sheet Metal? 

A We are sheet metal fabricators and erectors. ‘as 

Q Does it imvolve any system, does it involve any specialty 
work areas? a | 

A Specialty work, we make many boxes for Buensod, which | 

includes the variaple volume, the dual duct, and other boxes, 
Q Are you familiar, sir, with the Carrier moduline unit? 

A Mot really, I osve sean pictures, but I am not familiar 


with it, no. 


Q (By Mr. Bogen) Mr. Berrill, what is your snowledge of 
the function of the Carrier system, if you know? 

A IT am not a mechanical enaineer, so I cannot answer in 
probably the terms that you expect. , 

Q Answer in any way you want, sir. oe 

A But, I do know that that system is a system where you 
can get through a thermostat, a wariable amount of air, or 
more air or less air as the ococasion requires. And as the 
pressure or if the heat goes down, more air comes out, and 


if the heat in the room rises, you get more air in, and it i 


See ae oe 


Gone by a thermostat that controls the volume regulator. | 


Q Are there other systems, Other than Carrier, that per- 
form that function? 
& Certainly. 
Q How many do you know that have thac? 
A I know of some, one is the Buensod versa-trol by 
Beronca;) and it is the versa-trol svsten. 
Q Tt think you told us you fabricated the Buensod system? 
A I have on this job, yes, sir. 
Q What job is that? 
A : The Columbia Presbyterian job. It is a variable volume 
type system, similar to the moduline. m ry 
2) Is the roduline a genetic term or is it a basic term, 
or is that a trade nare? yay ae r 
A No, I think there probably would be a copyrighted ee © 
name by Carrier. 
q That identifies Carrier systems, does it? 
A I believe it does, yas. 
Q You said that for the job at the Columbia Presbyterian 
Hospital, you installed the Buenso’ system: is that correct? 
A Yes. 
Q What does that system involve in terms of mechanics? 

In terms of mechanics? : 


Does the Buensod system have a particular 


It is called a versa-trol system. 


Q Could you describe what that system is, sir? 


AR. The versa-trol system is a system whereby you have a | 
wolume regulator through which air goes, and it is attached | 
to the plennum, and the plennum is attached to a line diffuser, 
Or a regular diffuser, and it is controlled automatically | 
through the thermostat by air. 
Q Mr. Berrill, do you have a picture or a diagram of the 
system of the Buensod system you have just described? 
a Yes, I do. 
Q May I see that for a moment, please? 
A Yes (handing). 

MR. BOGEN: May I have this marked as Respondent's 


Exhibit 9 for identification. 


(The document above referred 
to was marked Respondent's 
Exhibit number 9 for identi- 
fication.) 


Q (By Mr. Bogen) I show you the booklet you handed me 


before, Mr. Berrill, and it has been marked as Respondent's 


Exhibit 9 for identification, can you describe, or can you 
identify the booklet without going into the contents of it? 


What is it? 


A Yes, it is a brochure, and it has specifications for a 


LS #) 


R 


ooo eee eS eee eee eee eS ee 


532 


system of vsriable control air distribution. A fe 4 
Q By any particular company? 
A By Buensod. 


MR. BOCEN: I offer Respondent's Exhibit 9 in ewidence,| 


Your Honor. 


MR. GREEN: I would like a ccuple of questions on voir | 
dire. ee - 
JUDGE CONSTANTINE: Ail right. ann oi Nears caves 
23"... 7", WOIR DIRE EXAMINATION 
g (By Mr. Green) Mr. Eerrill, I assume you baw ankutad te 


| 
@o with preparing thia document? yes a 


A Bo. Sa eT ees) Kee oul} 

Q Bo, you did not have anything to do with preparing that} 
document? See et Tel oa oes Sani ODI hes 
A ZI said no. 

Q How did ycu happen to get this document? 

A How did I happen to get that? 
Q Yes. tae ye 

A I got it from Buensod because we are fabricating the 
plennum on a job that we are doing, in which they were accepted 
and are being installed. ha oe | 
Q Do you know whether or not this unit, as described in 


{ 
this document as manufactured by Buensod, is a self-contained 


prefabricated unit? 

A I can't hear you. 

Q BO you “en whether or not the unit as cescribed in this 
document, as manufactured by Buensod, is a self-contained »r¢- 
fabricated unit? 

A I imagine it is, yes. 

a Do you know? 

No, I don’t know. 

(End of voir dire examination.) 

MR. GREEN: Well, I am going to object to this document 
because, clearly, there is no foundation that Suensod his 
made a prefabricated unit, as coes Carrier, and, therefore, 
this unit -- and you can look at it really, it has no com 


parison whatsoever with the Carrier moduline unit. 


JUDGE CONSTANTINE: I have to pass on the basis of the 


voir dire. I think your point is well taken, Mr. Green, and 


XI will sustain the objection. : 


2 


| 


MR. BOCEN: May I have an opportunity, Your Honor, just 
to pursue this for a moment? een foe 

JUDGE CONSTANTINE: Go ahead. I will reserve passing 
on the objection, I am withdrawing the ruling I made. 


Q (By Mr. Bogen) Mr. Berrill, wnat relationship do you 


have, if any, your company, to Buensod in regard to the 


variable volure unit? | 


A we fakricatec and we received the volume regulator from| 

Puensod, and in the case of sheet metal, we build the plennun, 
both for the masters and for the slaves, and ship them out ag 

a unit. 


=. : ~» 


you the representative for Buensod Stacey in this 


= 


Q And the unit that you are talking about, do they come 
already self-contained? 
A From Suensod, only the regulator. 


Q Where is the portion that you make? 


* = 


The plennum and the wraprer to the regulator, we make. 


The wrapper, is that a box that contained the requlator 


“a, ‘ i aa . “0 
—_e-> - 


Yes. 


Do you have anytaing to cc with the reculator at a11? 
We do not coke the peouhecde. no: 

What otier corponent parts are iene to the wake? | 
The baifle inside the plennum, which we fabricate, that! 


is a lined wick inside the plennum, which we apply. 


Q Do you make any items except for the plennum and the 


ss 


cover for the mechanical unit? 


A lio. 


MR. GRECU: ue nas already testified that he does. 


| 
MR. BOGEN: Excuse me, is this an objection or not an | 
objection? | | 
MR. GREED: Yes, I object. He is leading the witness, | 
and I think he is irveaching his own witness. | 
MR. BOGEN: As a matter of ok re not my intention, 
whatever the witness testified to, he testified to, and I “ 
trying to concentrate, at this point, on what, if anything, | 
he has to do with the unit, other than making a wrapper and | 
2 plennum box for it. | 
May I proceed? 
JUDGE CONSTANTINE: Go ahead. oy tee caice <<. 


MR: BOCER: At thia time, Your Honor, I reoffer Exhibit 


MR. GREFN: Well, I still think I am going to object, 


because I don't think that this witness can testify with 


even though he may be a member of the Buensod sales force, 


he is not in the employ of Buengod. Maybe he is doing some- 


respect to the design, concept, and make by Buensod, and 


thing with some contractual relationship with Buensod, but 
XI don't think he can talk about this. “3 55 
MR. BOGEN: If Your Honor please, I think the witness 


described Buensod and what he receives for them, and that 


is certainly a foundation to re. Your Honor, what we are 


talking about now is authenticity of the document, and there 


= 


a 


is no question about that. 


rejecting the receipt of cxhibit 9. I think the objection 


is well taken. 


Mark that rejected, Mr. Reporter. 


| 
{ 
} 
JUDGE CONSTANTINE: I will sustain the objection, I am | 


e4 


Q (By Mr. Bogen) With respect to the Columbia Presbyterian 


& 

job, when did you bid for that job, sir? | 
I would say a year and a half to two years ago. | 

| 


Q When were you advised that you succesysfuliy bid for the! 


. 


job? Se 5 eee 
A A month after we bid it. Se ie ee at =cat 


Q You mentioned before, the bid included a reference to 
the Carrier moduline unit or - 


A Or an aiternate. oe 4h gee soa 


| 
| 
| 
| 
| 
| 
Q When you bid the job, did you bid it with the Carrier | 
mpoduline, or did you bid the alternate? | 
I bid the alternate. 
What alternate did you bid, sir? 
We bid the Buensod alternate. 


te 


How many units were involved on that job? ae 


On that job there were 121, including masters and slaves. 


* * * % * 


e 2 . 
e “3 


Q (By Mr. Bogen) Dic your company fabricate a plennum 
box, or coes it fabricate a plennum box for the Buensod 
variable volume system? “9 oa m 
MR. GREEN: I object. He already testified about that, | 
but I object anyway. | 
JUDGE CONSTANTINE: I will aliow it. I think I 
what he is leading to, it is a preliminary question, 
will allow it. 
A Tes. eo 2 os os aye es ae 
Q Are You familiar, or do you know of the plennum 


eof the Carrier mouuline unit? 


om wed o> 


A Yes, I do know of the Carrier moduline unit. 
Q Are you familiar, or have you seen what tne box 
plennum of that unit looks like? - 


A Yes, I have seen it a number of times. The point I made 
| 


when you first asked me, is that I had no experience in in- 


stalling it, that was the question then. 123 | 
Q vhen vou said before -- are you saying, when you said | 
you had no knowlecge, you mean you had ne knowledge and 
experience in installing it? Toe ee 

A Yes, or making or wrapping them, but I have seen the box, 
eertainly. <= 5 2s i spire % '- 


Q . How many times have you seen the box? 


: 


A Three or four times. 

Q Have you had a chance to examine the box or the unit 
that comes with it? 

A Yes, I have seen that, yes. 

Q Can you compare that unit, the Carrier moduline unit, 
with respect to the untt that you manufacture for Buensod 
and Stacey? Pee ee ee eT ete 

A I can compare it in a physical sense. 

Q That is what I mean. 

A In a physical sense -- Y can’t compare it as far as 
A.C.P.3. reduirenents, but the system of the Buensod is 
similar, in that it has a plennom, it has a lined plennun, 
tt has a thermostat, it is connected with tubing; that it 
is from the control system of the building; and that one is 
connected to the other in a series of bi-flexible pine, 
connecting the sheet metal plennums. To me it looks very 


- 


gimilar. : ee “= Bee. - . pees 


Q With respect to the plennum alone, is the plennum, in 


your opinion, the plennum of the Carrier system, similar 
to the plennum in the ukaen system? 

A I would say it is. 

Q Do you know what the plennum of the Carrier system is 


made of? é rer i 


‘ 


A That happens to be made of galvanized iron, ours is me 
of aluminum. 

Q Except for that difference in the material, would theral 
be any other difference that you know of? 

A —s- I do not know if a baffle is inside the Carrier, I seed 
looked through the end, but it would be very -~ I don't know. 
Q What is a baffle? er ea as oe A | 
A A baffle is a deflecting item that is covered with a 
material to meet and spread the air, and reduce noise. 

Q Is that item contained in the 3uensod system? 


A. Yes, it is. ee 


Q How many plennum boxes have vou fabricated for the 


Since I have been in business, you mean? 
Yes. « = fe 
Since I have been working with an agreement with 

Buensod, I would say 3,900 to 4,009. 
Q For what jobs were the units fabricated? 
A I would have to name a hundred jobs, but the one job 


that we fabricated and erected ourselves was Columbia 


Presbyterian. 


s ~ 


| 
oantuasiostapatmraneat! 
| 
| 
: 


Q who does it, what category of employees do the fabrica- 


tion of the plennum bcx? 


A The sheet metal mechanics of Local 28. 

Q Did you have a collective baroaining agreement with 
Local 28, or do you? 

A We do. 


ns 


| 
| 
| 
| 
| 
b 


Q Who does the sketching and drawing of these specificati 


for the fabrication of the box? eS es 


| 
| 
A Our draftsman. a Local 28 craftsman makes the drawings 
for the shop. . | 


Q After the plennum is fabricated, what happens to it?7. 
Be Are you talking about the job of Columbia Presbyterian? | 

Yes. 

It goes to the men after the draftsman is finished with 
it. It goes to our shop, they fabricate it, make it, connect 
it, if it is a double or triple frame, install the therm- | 
stat; the volume regulator, and it goes out as a unit to the 


job, in which the men on the field install it. 


Q fhe entire assembly of the cnit is done at the shop? 
A Yes, it is. 
In this job? 
In this job, yes. 
Who does the installation of the unit at the job site? 
My field men, Local 28. 


What category are these men in? 


Mechanics, yes. 
Fas this job been completed yet? 
A No, it igs not completa. 
9 Ras there been anv testing on the evaluation of the 
functioning of the unit on the job? 
A Not yet, no. 
Q Is that part of your contract, to test and balance the 
system, is it part of the mechanical contractor's contract 
to balance and test it? 
A Not mine. 
Q Is there any other work that is done with respect to 
plennem or other portions of the unit at your shop, other | 
than what you have described? 
A We make the colors for the connecting of the plennum. 
Q De you have that portion? : +18 ati | 
Prom there down to the diffusers, we make that portion | 
(indicating). 
Q This portion (indicating)? 


~ 


A Yes. ae mel nally alae eae 


jullie Indicating the middle portion of Respondent! s 
Exhibit 2. ai Site nut shih cia ‘ 
a 
Q (By Mr. Bogen) You fabricate that? 


A Yes. ' hocks iad 


the moduline unit. " 
JUDGE CONSTANTINE: I will sustain the objection. 
Q (By Mr. Bogen) addition to the fabrication of the 


plennum for this unit, that you are describing, does there 


| 

| 

| 
come a tine, or does your company fa>ricate any otier piennums 


or metal soxes? 


A Yes, we do. ot wre a < er . 


Q Is there any difference between tne fabrication of the 


plennum for the variable volume unit and the boxes or plennum 


that you fabricate for other systems or units? 


a Not basically, no, there is no difference. They all ha 
a variab!: volume regulator, they all have baffles, tney all) 
are encased in aluminug boxes, and they all have aischarges, 
and they all have inicts; no, basically, there is no differe 

Now, with respect to the other variable volume units 

you have mace, ctner than at tic Presbyt2ritza Eospital, 

you installed chose units? 

hOe “ 

what has happened with respect to these units, sir? . 
A They were shippec out to the sheet metal contractor age 
happened to have tae job in which these boxes are sgenitied.| 


22 Q Who shipped them out? 


A we sbipped them. as 
Q What do you ship out, sir? 
A We ship ont the completed box to the other contractor op 


* * * * 


Q (By Mr. Green) Was the result of your bid and the re- 
quest fcr the alternate, navely, the Buensod Stacey unit, 
that this unit was selected for the Colurbia Presbyterian 
Job? 

A That I cannot anawer, because the enaineers decide 


i 
| 


JUDGE CONSTANTINE: Vell, the answer is you don't know; 


that. 


is that correct? 
THE WITNESS: Yes, I don’t know. 

Q (By Mr. Green) Did von request or did vour company re- 
| 

quest an alternate to the Carrier moduline unit for that job? 

x I don't know, I was not the mechanical contractor. 

9 I thoucht your company did the work of installing -- 

A We did see aes metal contractor work, we are sub- 

contracting from the mechanical contractor. I did not make ! 

the bid for Columbia. ys ale 

@ You made a Did to the mechanical contractor? 

a Yes. ee es M4 iS 


a _—~ - : ~% 


Your bid was to install and fabricate the 8uensod 


system, or air-conditioning system; is that not correct? 
A The mechanical contractor bought the Buensod Stacey 
units, and we mace the plenaums for same. 
Q I don't think you have answered my question. 

Did you ask or advise the mechanical contractor, that 
you were bidding -- 
A No, I did not. 
Q You would hzve accepted it as a contractor for it with 
the Carrier unit for that job; is that what your testimony 
was? 
A No, I didn't say that. 

. * * . 

Q (By Mr. Green) Have you ever seen plans or specifications 
or documents, relating to the Carrier models 37, or 37a? 


JUDGE CONSTANTIV2: You may answer the cuestion. Have 


| 
i 
you ever seen then? | 


THE WITNESS: Yes, I have seen specified documents for ¢@ 


Carrier moduline. 

Q As produced by Carrier Corporation, a drawing made by’ 
Carrier Corporation? 

A Mo, I said specifications. 

Q Were those svecifications setting forth the wanufacturey 


of the Carrier unit, those kind of svecifications (indicating)? 


* : 


{ 
A I read them when I was doing the job, they were specifita- 


tions; I did aot see any pictures of the unit, no. 
Q Did ,ou do the manufacturine of it, including the 
manufacturing of tha controlled unit or controllad portions 
of the unit? 
& I don't recall. 

Incidentally, “r. Serrill, are you a member of Local 23 

Yes. 

You pay dues to t it union? 

z ao. 

And you are the president of Lambert Sheet Metal company? 

Yes. ’ 

MR. BOGEN: I move to object to it, and ask that it be 
stricken. 

JUDGES COUSTANTINZ: I will overrule the objection. 
Q (By Mr. Green) ow long have you been a member of 
Local 28? = oe 

MR. BOGZN: I object to that. 

JUDGE CONSTANTING: I think it has something to do with | 
credibility, I will allow it. 
Q (By Mr. Green) Cow long have you been a member of Loca 
28? 


A Since 1941. 


And you have never resicned from membershic in Local 28 


Yes, I have. 


? 
| 
But, you are now a member cf Local 28? a 
Yes. : “2 : ; é a 
Eave you beea a member of Local 28 during the entire | 
that you were president cf your company? | 
ie a 


De you receive any kind 72£ pension or are you eligible | 
i 
MR. BOGEN: As I indicated, the Resrondent calls Ir. 
Jack McKeoch. 


whereupon, 


‘~ JACK MC KiOGH 
cy, 
was called as a witness by and on behalf of the Employer 
and, having been first duly sworn, was examine: and testi- 


fied as follows: 
JUDGE CONSTANTINEt Pleace be seated and give your 


fHE WITHNGSSs Jack HeKeorh and my home addrers is 
3055 wWinsum Avenue, Merrick, Long Izland, New York. 


JUDCS CONSTA TIN: Go ahead, °%. Roren. 
s ~ . DIRECP cCXARINATION 


{ 
| 
| 
name and address for the record. _ oe a 


or occupation’ 


A Manager for Eesex Yetal Works. 
And how long have you been the manascer for =ssex? 


Cishteen years. 
e And will you describe, generally, the business opera- 
tions of fssex? 
A de are in, senerally, sheet metal work, air condition- 
ing. 


What does Bssex do? 


Q (Sy He. Bogen) ir. MeKeorh, what is your rrofession 


Well, we do sheet metal fabrication installation, 
Tenerally. 
' Does Essex maintain a shop? 


~ 


We do. 


A Sheet metal work. 
Q And, could you describe, renerally, your duties and 


responsibilities as manager of Essex? 


A Well, I'm in complete charge of the shop and field 


What is the work that is performed in the shop? | 
| 
i 
i 
| 
operations of <ssex Metal Works. 


Q Did Essex, at any time, rerform any work in connection! 


with or in relationship to the Carrier loduline unit 37A 


er 375? baie a mest Ng ih eat 9 a ts 


A Yes, we installed 37 - 


Q ur. MeFeogh, sir, we have it, if ysu answer =y question 
{ 


directly -- the question at this point simmly requires a 
{ 


yes or no. 
Did you perform any work? 


Yes. 
Was the work verformed with HModuline -- 


UR. NCCUINESS: Excuse ne, Your iionor. Could I have 
just a minute. 

JUDGE CCNSTANTI'=:s All rizht, we'll fro off the record} 
for a moment. 

(Discussion off the record.) 


JUDGE CONSTANTINE: Back on the record. 


Q (By hr. Boren) kr. MeKeosh, I show you what has been 


introduced as GC, that’s General Counsel‘’s cxhibit 3, the 


Appendix A and ask you whether you recorenize or can identi 


> 


that Exhibit? 
A Yes, I do. 


Q And is that the Carrier woduline Unit that cssex 


performed work on? 


A. Yes. 


Q Now, could you tell us when cssex performec work in 


regard to the 37P unit? 


It was 1970, in the surmer of 1972. July or August. 


oe Could you tell us where or what jobd site was involved, 


if any, with respect to this work? 


A It was in staten Island Community Colleze, Staten 


Island. 


How many units were involved in this job7 


Around 216. 


Could you tell us the circumstances wumder which Essex 


abtained this work? ph es 


A te were sub-contracted to CDS ’‘echanical Contracting 


Comrany whs are situated in brooklyn. 


3 was this a bid job, did you bid on this jod? 
de Did as a sub-contractor to Circ. 
Go you know what other sheet metal contractors bid on 


the job, if any7 
At that tine? 


Yes, sir? 


I don’t recall. 


And what portion or -- what work in connection with 
the Carrier 37P was included in your bid? 


A To furnish and install plenuns. 


Q ¥Yhat was the -lenum or what is the plenum that you 


were to install’ et eaten 


| 
A It*s a simple box type of affair that sits on tor of | 


the unit. 
Q Can you indicate that on CC's 3, Appendix A‘% 


i Yee, it’s this box up here (indicating. ) 
Indicatine the tep portion of the unit? 


That's richt. a: 

Now, you said you were to furnish it. ‘hat was needed 
or what was the furnishing to consist of? 

JUDGE CONMSTANTI ic: hy notes show he was supposed to 


@o more. Furnish and install. 
M2. BOGEN» And i'm asking what was -- what did the 


furnishinz aspect consist of* 


A fo fabricate a sheet metal plenum and install it on 


the module in our shov and then deliver it to the job site. 


Q Now, where were you to recelve the other vrortions of 


the unit, other than the rlenun? - 


Trey were shirred directly to our shop. 


From whom, sir, if you know? 
Prom CDZ, who bourht then. 


Do you know from whom CDE purchased these’ 
I don’t know, but I would assume -- 


JULCZ CONSTANTINE: Just answer the question. when 


you don't know, that's it. 


A I don't know. | 

| 
te (3y Mr. Bogen) «ith respect -- in comection with the; 
fabrication of the metal box, the rlenum, did yeu receive l 


plans or specifications for the fabrication? 


A Yes, yes we did. 


@ From whom did yeu receive those? 


4 They were given to us by CDE. 


And did ycur snop or did you -= did Cssex make other | 


plans or exetches from those plans? 


Yes, wa did. : od nt = 


De you have any of those plans and specifications with 


r 


sir’ 


im. BCCHNs May I have this narked Hespondent’s 


PE CES 8F ih oe 


a ¢ 


I have one drawinz that we made. i ina 


(The drawing was sarked 
.esponcent's .xiibit 1°, for 
identification. 


Q (By Mre'Boren) Mr. McKeorh, I show you the paper that| 


you handed me and is now marked kespondent's ixhibit 10 


for identification and ask you if you can identify the 


document without coing into the details of its' contents? 
A It's an <ssex sheet iietal drawing. 


what is the drawing of, sir? 


A It's a drawing of the application of the plenum to the 


module. 
% Por what job, sir? 


& For the Staten Island Community Colleze job. 
Me That’s the job we have been talking about? 


A That's the sane fob. Sarees 


g Is that the plenum to be “abricated by =Zssex for the 


» 


37P Carrier unit? sa 


A That’s exactly rirht. 
MR. BOCEN: I offer this as Resrondent's =xhidit 10, 


in evidence, at this time, Your Honor. 


I have no 2; ies of it. I'm showing it to counsel now 


~ 


MK. GFZEN: TI have no objection. 


MR. MCGUINHSS: No objection. 
JUDGZ CONSTAINTIM£: In the absence cf objection, it 


will be received. 


Mark it received, Mr. Ferorter. 


(The document ~reviously 
marked iesponcent’s -sxhidit 
iN, for icentification, was 
received in evicence., | 


Q (By Mr. Bogen) After the shop drawines or sketches 


were completed, sir, what hanpened, if anything, with 


respect to the fabrication of the plenums or the boxes ala 


we are talking about? 


Nothinz, to my knowledze. 
Did there come a time after the sketches were completed 


b a ie, SOE 


the plenum was fabricated? - | eae 


Oh, yes. ee 
Where was it. fabricated’? 


In eur shop. 
What class of employees fabricated the plenum? 


& Local 28 sheet metal workers. ee eg 
Q And, to your Knowledge, did these employeea have any 


arccial training or education with respect to fabricating 


the plenuns or boxes? 


a No, it’s part of their trade. 


Q It*s pert of what? / 
a I say it's their trade, it’s a sheet metal fabrication| 


Nothing different about it. 


* * * * * 


{ 
% After the plenum box was fabricated, what, if anything; 


hanpened te the box? 

A They were then installed on the module. 
ie} When you say installed, is that a -- it was secured? 
4 secured to it. 

Q Was that worked on in the shop or the job site? 


, 
é 


It was done in the shop. 


CROSS EXAMINATION 


(Sy Me. Green) lr. McKeorh, your work on the Carrier 


Boduline Unit for the Staten Icland Community jot, was mn 
1 
the only tine that you ever rerformed any work in relation 


to Carrier ioduline Units? 
A Yes. 


@ Rad you ever -= has your company ever worked or done 


1 
any work with respect to Cerrier’s Modvline 37A units, whicH 


I'm vointinz to? 


MR. BOGEN: Cbjection, Your Honor. 


MR. GREDX: That's =xhibit 1. fe 


MR. BOCL%s I*11 withdraw the objection. cxcuse me. 
A NO. . : 
Q (By Kr. Creen) And you indicated that a Carrier repvre-< 


sentative visited your shor in or abtout June 1970, is that 


A That's richt. 


Q Incidentally, your shop is located where? 


| 
| 


A 1904 49th Street, Lone Island City. It's adjacent to 
LaGuardia Airport. ie] 


Will you describe <ssex for us? 
It*s 2 15,000 square foot tuildinc. 
Is it a factory? 7 
Yes. 
Did you speak to the Carrier rerresentative at that 
time? 
a I edd. 
Q Incidentally, what wag your position with the company 
at that time? ; StS. ~ 35 S25 
A Manarer. 
Q Are you a wrinciral of the company? 
A No, I'm not a principal. 


Do you recall telling the Carrier representative that | 
your company has no die to make the slots as they recommenddqd‘ 
A I don*t recall the -- I don’t recall, no. I do not. 


| 
a vow, were you using any kind of calibration machinery 


in fabricatir7 the plenuns? 


A MO 
a Were you using any kind of calibration machinery to 


test the matinys of the rlenu. to the control units after it 


A No. 


| 
t 
| 
was mated? - 


Do you have such calibration nachinery? 


Noe 
Your shop doesn’t own that type of machine, does it? 
No. 
And your emmloyees don't do that type of function, 
correct? 
A No. 
« They dan’'t do that kind of function? 
Ko. 
Do you have enzineers employed by your company? 
No, we do not. 
@ Your company would make metal boxes, is that correct? 


That*s part of the thinzs your cormany would make‘ 
A Yes. = 


wn 


S You al‘o told 'r. Green that your comrany didn't 
calibrate, in the shop, the systen, the unit after it was 


fabricated and assembled in your shop? 

A That's right. 

‘ #111 you tell us what the purpose of the testine and 
talancing was? 

A To determine the proper amount of air and velocity fron 


the unit. In accordance with the plans and specifications. 


* * * * * 


EDWATD STACK 


was called as a witnezs by and on behalf of the -mployer 


fied as follows: 
JUDGZ COISTANTIii: Flease be seated and please rive 
mame and address for the record. 


THE WITTl5S;: ‘My nome is cdward Stack and I live at 


Sliderberry crive, Westhury, Lon: Ieland. 


and, havin~ teer. first duly sworn, was examined and testi- 


JUDGE CONSTANTIN: Proceed. 


DIRSCT EXAMINATION 


Q (By Mr. Bogen) ur. stack, what is your profession or 


I's the President of Local Union 28. 


And how lonz have you been rresident of Local 2°7 


~~+ 


occupation? 
Since July of ‘74. | 


Prior to that time, what was your profession or occura- 


For whon? 


Lecal 26. . or eG : 


I was a business arent. : 
tiow long were you a business arent for Local 247 | 


A little over seven years. 


LL nee aan” Manin.” whan ws 


Se io oe ae 


erm em ont 


Did there come a time in July of 1974 that you had a 
meetin= with ir. Contardi, re -ardinz the Carrier !oduline 
Unit? 

A Yes. 
“ And wnere did that neeting take place? 
A in my office. 

“ill you tell us who was present? 

A Mr. Contardi and I believe his associate -—— the centile 
man that is in the room here. 

MR. C™LCN: itr. Webster, 

MR. BOGEN: Let the record indicate that tne witness ig 
pointing to a zentleman identified by c° unsel as [r. debdster. 
“ (Sy Mr. Bogen) «ill you tell us, a. best you can re- | 


} 


¢all, what Ar. Contardi -—- was anybody else present with 


you? 
A Not to my recollection. 


Q will you tell us, as best you recall, what was said at 


that meeting and who said it? Ios 
A bre Contardi asked me if I was of the mind to implemen 


the acreement between local 22 and Carrier Corporation, 


rerardins the Moduline Unit for use of the Moculine Unit in 
the City of New York. 
Q And what arreenent was he referring to, if you know? 


a a 


———— 


So? 


A The avreenent that was mailed to Lan frasquinucci, my 


predecessor... I believe it was dated March 12th. 
| 
-) And what did you say at that time with resrect to 7 


A I told tir. Contardi that I would review it and I would | 
{ 
-- I told him to call me at the Industry rund Cffice in a 


couple of days or so. 
Q At the Industry und -- 


A Yes. 
das anythirn= else said at that meeting? 


No, that was pretty much it. 
Q Did there come a time, a few cays afterwards, when you 
received a telephone call from kr. Contardi’ 
A Yes. 
Q Will yow tell us what he said in that telerhone 


conversation and what you said, as best you can recall? | 
A He asked me what was the result of my review and I told 


him that the local union remained consistent with its ee 


ment. : a aS 

Q Was anythine elee said? oo . 

A No, it was a very short conversation. 

Q axcept for these conversations that you just describded,/ 


did you have any corrversations with lir. Contardi or any 


! 
representative of Carrier with respect to the Carrier | 
‘Ne 


Moduline Unit? 
A NOs 
Hk. BOGENe T have no further auestions, Your Honor. 
JUDGS CONSTANTIN: You may cross-examine, ir. Creen. 
CROSS ZXANINATION 
(By sx. Creen) You told Mir. Contardi, on the phone, 
Tocal 26*s view was that it would renain consistent 
the azreencnt, is that correct? ae 
That's correct. : OS ee eae : 
And the arreenent that you referrei to is the arreemen 
between local 28 and the Sheet Metal Contractors Associatio 
ig that sorrect? oe 
A That's right. ee ee 
Q And/or any other independent sheet metal companies, 
that have contracts with local 27 
* * * 
THE WITNESS: Yes. 
JUDGE CONSTANTI“Es The arreenent was between local 
THE @#ITNcSse And the imployers Association. 
Q (By lr. Green) And also, were you referring to or 
meanin= a-reenents between Local 22 iol any independent 


sheet metal companies that had collective bar-ainine a-ree~ 


—= fe 


x 
* 
° 
E 
@ | 
\ 
‘ rt 
? 
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yy 
ue 
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ments with your union? | 
A Yes. | 


Q And when you say you would renain consistent with that 

acreenent, did you explain to i'r. Contardi that that meant | 

you were coins to enforce those ar-reenents? : | 
* * * 

A Yes. ORES AEN a 

a (Sy sir. Green) And consistent with that, there ata 

cone..a time when you filed a grievance with the Joint 


Adjustment Zoard arzainst Ceneral Sheet etal Contractors, 


allerine that that co~vany was in violation of its a-ree- 
ment with Lecal 28. ee 
Ke BOCENs Objection, Your Honor. 


JUDG COMSTATIN2s That goes beyond the direct. 


sustain it only on that ground. 

* * * * * 

MR. BOGEN: I*ll stipulate that at the tine he made 
the conversation or ‘r. Contardi made the conversation to 
him, Mr. Stack was the President of Local 28. 

JUBCS CONSTANTINE: All richt. 

WR. BOGEN: And still is the Fresident of Local 28 as 
ef this morning. 

JUDGE CONSTANTINS: Well, all ri-ht. 


we Gisalie 2°11 stipulate to that. 


MP, CRENN: Since the kespondent has no further evi- | 


dence at this point, Ceneral Counsel will go ahead with the 


rebuttal case. Fart of the rebuttal case would be, at this 


point in tine, to move for the introduction inte evidence 
of veneral Counsel’s exhibit 14, wnich is le. Strugis' 


report, dated 2/14/73 to the Sheet ‘etal Industry. 


JUDGES CONSTANTINCs My notes show 2/1. Is that an 


error in ~“y notes, the report by mr. Sturris to the Sheet 
Metal Council? : ‘ ae 


J 64 


wR. GRSENs Yell, the trustees of the Fromotion Fimd. 
eUDGe CONSTANTI.c: That*’s wnat I call the sheet ietal 
Couneil. eo ee BOS i cenit Piles Seip ace 


WH. GRocNe You are right. 


* * * * * 


{ 

JUDGE CC!STANTINE: Well, I°ll receive it, but when we! 

{ 

read the record, I‘ll look wronm it az not an exvert record, | 


but a report. That coes to its® weisht, rather than its’ 
acmissidility. So mark it received, Mr. Reporter. It has 


already been marked rejected, cut on another cround. 


q 


(The document rreviously 
rejected as <xhibit 14 was 
now marked Exhibit 14, in 
evidence. ) 


commer ss. se OCR ce sneeinn pte ste | tne 


* 
cana ect 
was called as a wate by and on behalf of the Omployer 
and, havinz been previous sworn, was examined and testified | 


as follows: 


ee cca REBUTTAL IXANINATION 


Yes, sir. 


x 


(By ior. Green) —_ Contardi, were =~ here ecto : 


And do you recall pps. recarding a Cache noes 


Yes, sir. 
ilow, it was located or identified as beinr on tear? 


otreet in ?.anhattan? 


Yes, sir. 


bid you eo some vlace this morninc? 


2. BOCENs Objection, Your Yonor. 


» CONSTANTIivss That's a nrelininary question. 


hme rs ne Sn de 


allow it. iaybe later on, your objection will be well take 


but at the rresent time it’s just preliminary. Just answe 


the question yes or no, please. 


A I did. 


—<—————— 


Where did you ro? 
The Bache job at Fearl street and cold Street. 


Did you go into that buildine today? 
2 ass, 


And did you check out anythin? 
t did. ’ Pett ek ee elas 


Q (By Mr. Creen) Did Carrier sell any Moduline Units, 
either 37 or 37A to the Bache job‘ : * 


A No, sir. 


* 


Q (By Mr. Green) To your knowledve, was there any 


variable volume units on the Sache job, whether they be 


manufactured by Carrier or anybody else? 


A There are no variable volume units on that job. 


{ 
| 


MR. CRSEN+ Your Honor, at this point, zeneral counsel! 


would like to have the compiaint conformed to the proofs 


as to dates, tines and places in those limited respects. 
Mhe SOGcN: Are you finished with your motion’ 


JUDG= CONSTANTINZEs The motion is to confor: the 


pleadinzs on minor matters, to the proofs. 
MR. BOCENs I hawe no objection. 
JUDGES CONSTANTINEGs That's the way I interpret it. 
* * * 


JUDGE CONSTANTINZ: He 4s coine to. be more specific. 


KR. GREEN: In line with the testimony rerardins the 


| 


* 
é 
5 


minutes of tne Union, as refers to ~eneral counsel's uxnipit 
6, paracraph 18 of the Complaint chould really reflect the | 
Gates. You'll notice that the minutes say May and June of 


1973. Faravraph 18 of the Complaint says May and it was 


| 

drawn a lon~ time avo, before we obtained a copy of these -+ 
“| 

| 


MR. BOCENt I don*t.mean to interrunt. I have no 


| 


objection with respect to the dates. ist the substance, tut 


‘She dates being modified to be consistent. In other words,! 
the minutes of paragraph 15 of the Complaint are the minutes 


we have in evidence here and that's CC's Exhibit 6, I | 
believe e , : . | 
| 


MR. GREEN+ And -C*s ixhibit 6 essentially refers to 
three days. One is lay 30, 1973, ene is June 5, 1973 and 


then on the last pace, Jume 21, 1973. 


HR. BOG: I have no objection to havine those dates 
modified. 


JUDCZ CONSTANTINE: he motion is sranted to that 


extent. Anythins else? 


Bie. CPEENt No, Your Honor. 
* * * bd * 
JUDGE COHSTANTINE: The hearing will please come to 


order. 


This is a resumed hearing which has been granted 


‘ fe 
as ; a . ‘ 


See eS 


because of the fact that at the time the hearing closed 


before there was some additional evidence tnat tne General 
Counsel and the charging party wanted to introduce. I! 
will take that evidence, I will not take anything else. 

I don't believe that according to my notes anything 
else is permissable, because the General Counsel and the 
charging party aad the respondent had all rested except 
fur this particular evidence that is coming in. 

Is that a correct statement? 

MR, MCGUINESS: That is my understanding, sir. 

Shall I declare a recess while you discuss possible 
stipulations? ae aks 

AR. MCGUINESS: If you will, Your Honor. 

We have worked it out during the recessed hearing, 
and I believe that we have reached agreement on it, but 


we need to talk about it for just a moment. 


JUGGE CONSTANTINE: We wil? be tn recess. If will not 


set any time Ti nrft, you just let me know when you are ready | 


a ~« - 


to proceed. a ae LR et 5 
(Whereupon, a three minute recess was taken. } 
JUDGE CONSTANTINE: O@ the record. 

MR. GREEN: The stipulation which has been placed 


before the Court we would like to have marked and received 


@s General Counsel's Exhibit 20. 
QUDGE CONSTANTINE: All right, mark it for identifica- 
tiom, Mr. Reporter. 
(TRe document above-referred 


te was marked General Counsel's 
Exhibit 20, for identification. } 


JUDGE CONSTANTINE: Any objection? 
MR, BOGEN: No objection. 
JUDGE CONSTANTINE: In the absence of objections, it 
1s received. 
Mark it received, Mr. Reporter. 
(The document heretofore 
marked General Counsel's 


Exhibit 20, was received in 
evidence.) 


recall Mr. Contardi. 
JUDGE CONSTANTINE: All right. 
Whereupon, 


AUGUSTUS CONTAROI, 


| 
MR. MCGUINESS: Then the charging party would like to 


having been previously sworn, was further examined and 


testified as follows: 
JUDGE CONSTANTINE: I am not going to swear you again, 


Mr. Contardi, you were sworn in the last time and that oath | 


ts still binding on you; any testinony you give 1% under 


= 
. » 


THE WITNESS: Yes, str. 
JUDGE CONSTANTINE: But so that the record is clear, 
we will let the record show that you are Mr. A. Contardi, 
and that you are district sanacer of Carrier Corporation. 
Take it from there, Mr. McGuiness. 
MR. MCGUINESS: I would Tike to ask the reporter to | 
wears for identification as, I believe, Charging Party Exl.ibit 


We 


but I don't claim to be accurate.. 
Would you mark it as Charging Party Exhibit 1? for 


fdentification. 


JUDGE CONSTANTINE: According to my notes, it fs, a 


f 


- (The document a_cve-referred 
to was marked Cnarning Party 
Exhibit 1, for identificationi. ) 


MR. MCGUINESS: I would Tike to ask, that is, as a | 
related matter, I would Ifke to ask the reporter to mark as 
Charging Party Exhibtt 2 another letter. 

JUDGE CONSTANTINE: Mark it for tdentification, presets 
Mr. Reporter. oe os | 

(The document above-referred | 


to was marked Charcing Party | 
Exhibit 2 for identiftcation.)) 


"REDIRECT EXAMINATION | 
(By Mr. McGuiness) Mr. Contardi, I show you what has 


: . . . a <S 
Ca 


| : 
e 
. ] 


been marked as Charging Party Exhibit 1 for identification; | 
would you tell us what that document is (handing)? 

A This {s @ letter from General Sheet Metal addressed to 
me with a copy of a check issued by General Sheet Metal 


Works Incorporated to the -- 


WR. BOGEN: If Your Honor please, I am going to object 
te any further description except for purposes of identity. 
JUDGE CONSTANTINE: Well, I'm allewtag it only for 


purposes of identity. 


Q (By Mr. McGuinness) Mr. Contardi, I also show you the 
document marked as Charging Party Number Two for identifi- 
cat.on, and ask you as to what that document is (handing)? 
A This is an invoice covering the amount of that check 


issued by General Sneet Hetal to Carrier. 


Q Mr. Contardi, would you describe the circumstances 
that Jed to receipt of the letter which is marked for 
identification as Charging Party Number Qne? 


* * * * 


q Could you describe tne circumstances which led to the 
letter which is marked as Charging Party Number One? 


| The afternoon after our last hearing, or the day of 


our last hearing, I had an appointment with Ed Simek of 
Colon Mechanical to discuss the fact that Gencral Sheet 
Metal had stopped working on the Babies Hospital job, and 
it was rather urgeat, because Semik insisted on a weeting 


that day. 


* 


| 
MR. MCGUINESS: If Hr. Bogen had let ine witness — 


the answer, I think he will find that tnere is more to it 
then just Mr. Strek. 


A We met in my office and Morris Lipka was with Mr, 


Simek. 


| 
| 
| 
| 


Q (By Mr. MceGuiness) Who is Morris Lipks? 
| 
A I don't know what his title is, I guess ne is tne 


president of General Sheet Metal. 


JUDGE CONSTANTINE: As I saiu, subject to connection. 
A Mr. Lipka said that he had stopped tae men working 
because he had been brought up on charges and was subject te 
afine; he could not continue as he was not going to pay | 
the fine. | 
Simek said he could not tolerate the pressure, because! 


| 
| 


they were involved with other trades and they were 


a 


threatening back charges. 
I then asked Mr. Morris Lipka to contact Local 28, 
settle whatever charges he had, and I would pay the charges 
Morris Lipka called Edward ack from my office, made 


a date to meet him on Monday; the result of that meeting 


y 


was I received a call from -- 


JUDGE CONSTAMTINE: Let's get to the important thing. 
Ask him if Carrier did reimburse them, ee 
" My notes show that he said that be would pay whatever 
Local 28 assessed against them. Oid he pay it? That is 
what I want to know, I think that is admissable. 


Q (By Mr. UcGuiness) You heard the Judge's question, 


A They either have the check or it is ia the mail to 


would you answer the Judge's question, Hr. .Contardi? | 
| 
| 


them, yes; it was sent to our accounts payable department 


and it is gone. oo. ae | | 
MR. GREEN: I'm not sure that he answered the question, 
THE WITNESS: Yes, we paid it. | 
Q (By Mr. McGuiness) Mr. Contardi, did you pay the | 
amount, the same amount that is covered by the check 


attached to Charging Party Number One? ~ 


A * Yes. 


* 


MR, MCGUINESS: Charging party offers in evidence 


Charging Party “Number One. 


» a * * 


JUDGE CONSTANTINE: I will receive it. 
a oe (The document heretofore 


marked Charging Party Exhibit 
1, was received in evidence. } 


MR. MCGUINESS: Charging party offers in evidence 


Charging Party Exhibit 2. 
* * +” * a 


Q (By Mr. McGuiness) Hr. Contardi, what are the deiiisa 


rendered which are listed on Charging Party Exhibit 27 


* * * * « 


| 


A This 1s my reimbursement, this {s a bill to us for the! 


amount they paid for their so called fine. 


* * . 
AUDSE COMSTANTINE: I will receive it. 

MR. BOGEN: On what basis? a 

JUDGE CONSTANTINE: On the basfs that it explains his 


oral testimony that they reimbursed General Sheet Hetal 


a 
| 
| 


Works for check for $2,153.60, which General paid to Local 


28. ee Ewe a Wi aes ni ea 


MR. MCGUINESS: Am I to understand you have received 
Charging Party 2? 


JUDGE CONSIANTINE: Yes. 
we ant csat forts ‘=: (The document seretofore 
marked Charging Party cxnioit 
" 2, was received in evidence. } 


* * 
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